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Course summary 

The amendments to the Short-term Insurance Regulations gazetted on 15 December 2017 became 
effective on 1 January 2018 with some later effective dates below. Corresponding amendments required 

to the Short-term Insurance Act 1998 (STIA) also take effect on 1 January 2018. 

The majority of the changes to the Short-term Insurance Act Regulations relate to the circumstances in 

which an insurer may enter into a binder agreement, the respective rights and obligations of the insurer 

and binder holder, and the remuneration that may be paid to the binder holder. 

This course considers the regulations concerning the binder agreement as amended. 

Time allotted for course 

The course consists of 4 topics with an assessment that needs to be completed. The time allotted for 
each aspect is as follows: 

Topic 
number 

Title 
Word 
count 

Level 
Time 

allotted 

Topic 1 Binder Agreements 1 690 Intermediate 40 minutes 

Topic 2 Amended Binder Regulations 3 722 Intermediate 90 minutes 

Topic 3 
Limitation of Remuneration for Binder 
Functions 988 Intermediate 25 minutes 

Topic 4 Key Amendments 1 592 Intermediate 40 minutes 

 Assessment   15 minutes 
 

   Total time 3.5 hours 
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Assessment and certification 

After completion of the workshop the learner must complete an electronic assessment on the learning 
management system. 

 Form of assessment: Multiple Choice Questions 
 Number of questions: 20 questions 
 Duration: 60 minutes 
 Competency mark: 60% 

 

Upon obtaining a competency mark of 60% the learning will receive a certificate of completion. The 
learner will be afforded an opportunity to re-do the workshop should a competency mark not be 

attained. 

 

Course accreditation 

CPD Category: Online program 

COB Category:  Short-term Insurance Personal Lines | Short-term Insurance Commercial Lines 

Accreditation valid until: 30 June 2022 

CPD Points allocated:  3.5 hours | points on completion and pass of assessment 

Approval number: EVT-20210621-0022 
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TOPIC 1 BINDER AGREEMENTS 

 

1.1 What is a binder agreement? 

In its simplest form a binder agreement is an outsourcing agreement between an insurer and a third 
party, typically a broker, administrator or underwriter – as set out in S48A and S49A of the respective 

Insurance Acts.  

Upon the conclusion of a binder agreement an insurer mandates a third party (or binder holder) to 
perform certain functions for and on its behalf.  

These functions relate to the administration of insurance policies and subsequent claims.  

The new binder regulations define the type of entity that can enter into a binder agreement with an 

insurer and the functions this entity can perform. 

1.2 The difference between binder functions and intermediary services 

Binder functions are the collective term used for those functions that a binder holder performs as the 
agent of the insurer. The binder holder acts on behalf of the insurer, as if the binder holder were the 

insurer, when interacting with potential policyholders and policyholders.  

Binder functions differ from intermediary services in that binder functions comprise the actual act of 

entering into, varying or renewing a policy (in other words, the insurer will only be aware of the new 

policyholder liability after the fact), while intermediary services constitute any acts that result in a person 
entering into, varying or renewing a policy.  

 

LEARNING OUTCOMES 
After studying the topic, the learner should be able to- 

 Define a binder agreement. 
 Differentiate binder functions from intermediary services. 
 Describe the regulation of binder agreements. 
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1.3 Regulation of binder agreements 

The enhancement of the legislative framework relating to binder agreements commenced with the 
enactment of the Insurance Laws Amendment Act No. 27 of 2008.  

The latter Act amended the existing provisions of the Short-term Insurance Act and introduced 
provisions in the Long-term Insurance Act relating to binder agreements. Before the enactment of the 

latter Act, binder agreements in the long-term insurance industry were not regulated.  

The Short-term Insurance and Long-term Insurance Acts, as amended (the Insurance Laws), afford the 
Minister of Finance legislative authority to make regulations on a number of matters relating to binder 

agreements.  

Subsequent to the enactment of the Insurance Laws Amendment Act, a Binder Task Team with 

representation from the National Treasury, the Financial Services Board and industry associations (ASISA, 

SAIA, FIA and SAUMA) was constituted. The mandate of the Binder Task Team was to draft binder 
regulations for consideration by the Minister of Finance. In addition, the Financial Services Board met 

separately with industry associations to discuss the potential impact of binder regulations on the long-
term and short-term insurance industries.  

The binder regulations are therefore the result of robust and inclusive consultation with interested and 

affected stakeholders.  

The relevant acts and regulations concerned to which binder agreements must conform are considered 

in the subsections following.  

 The Short-term Insurance Act 

The Short-term Insurance Act (the Act) contains the fundamental policy or underlying principles relating 
to binder agreements. It provides for the basic or minimum issues and powers necessary to regulate 

binder agreements and delegates legislative (law-making) and other authority to implement and enforce 

the Act to the Minister of Finance.  

The regulations are the detailed regulation of matters provided for in the Act. They supplement the Act 

by prescribing detailed and technical rules.  
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(I) Short-term Insurance Act: Section 48A  

Binder agreements section 48 

A short-term insurer or a Lloyd's underwriter may, in terms of a written agreement only, and in 
accordance with any requirements, limitations or prohibitions that may be prescribed by regulation, 

allow another person to do any one or more of the following on behalf of that insurer:  

 Enter into, vary or renew a short-term policy, other than a short-term reinsurance policy, on 
behalf of that insurer or Lloyd's underwriter.  

 Determine the wording of a short-term policy.  

 Determine premiums under a short-term policy.  

 Determine the value of policy benefits under a short-term policy.  

 Settle claims under a short-term policy.  

Such a written agreement must- 

 Set out which of the activities that other person may perform and the particular kinds of short-
term policies in respect of which those activities may be performed.  

 Set out the particular kinds of short-term policies which may be entered into, varied or renewed 
by that other person.  

 State if that other person is authorised to determine the wording of the policies and if authorised, 

the extent to which and the circumstances under which the wording may be determined.  

 State if that other person is authorised to determine premiums in respect of the policies and if 

authorised, the gross premiums or the basis for the calculation of gross premiums that may be 
determined, and the extent to which and the circumstances under which the premiums may be 

determined.  

 State if that other person is authorised to determine the value of policy benefits, and if 
authorised, the maximum value of the policy benefits that may be determined under each kind 

of short-term policy, and the extent to which and the circumstances under which the benefits 
may be determined.  

 State if that other person is authorised to settle claims under the policies and if authorised, the 

extent to which and the circumstances under which the claims may be settled.  
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 State the basis on which that other person will be remunerated for services rendered which basis 
must be consistent with any requirements, limitations or prohibitions as may be prescribed by 

regulation.  

 Oblige that other person to disclose to policyholders the following: 

o  The name of the relevant short-term insurer or, in the case of Lloyd's underwriters, the 

term certain underwriters at Lloyd's', and the fact that that other person is acting in terms 
of an agreement contemplated in this section.  

o Any remuneration payable to that person in terms of an agreement contemplated in this 
section.  

 Oblige that other person to include the name of the short-term insurer or, in the case of Lloyd's 

underwriters underwriting the short-term policy, the term 'certain underwriters at Lloyd's' in any 
advertisement, brochure or similar communication which relates to the short-term policy.  

 Oblige that other person to keep and maintain proper books of account and other records in 
respect of the policies and allow the short-term insurer or Lloyd's underwriter, its statutory 

actuary, if appointed, and its auditors full and unfettered access to those books of account and 
records.  

 Oblige that other person to make available to the short-term insurer or Lloyd's underwriter, its 

statutory actuary, if appointed, and its auditors the policies and any information relating thereto, 
including the names, identity numbers and contact details of policyholders, insured persons and 

beneficiaries, upon request.  

 Prohibit that other person to delegate, assign or subcontract any of the functions another person.  

 State the circumstances under which the agreement will lapse or may be terminated, and the 
necessary steps that must be taken to ensure the effective and efficient termination of the 
agreement considering the interests of policyholders.  

A written agreement), subject to any requirements, limitations or prohibitions as may be prescribed by 
regulation- 

 May not authorise that other person to add an amount to any gross premium. 

 May not authorise that other person to deduct any amount from any claims.  
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 May provide or prohibit that person to participate in the profits attributable directly or indirectly 
to the policies. 

A person that entered into an agreement with a short-term insurer or Lloyd's underwriter may- 

 Render the services contemplated in respect of any kind of short-term policy issued by that short-

term insurer or Lloyd's underwriter identified in the agreement only in accordance with any 

requirements, limitations or prohibitions as may be prescribed by regulation.  

 Not render any of the services contemplated in respect of any kind of short-term policy issued by 

that short-term insurer or Lloyd's underwriter not identified in the agreement.  

Despite any term to the contrary contained in an agreement contemplated, the short-term insurer or 

Lloyd's underwriter that entered into the agreement remains- 

 Responsible for compliance with this Act.  

 Liable for any claims relating to policies included in the agreement, including any claims that may 
arise because of the failure of that other person to comply with the agreement. 

 The owner of any information and documentation relating to the policies contemplated in the 

agreement, which must, upon termination of the agreement, be returned to the short-term 
insurer or Lloyd's underwriter.  

Any party to a written agreement must on request make a copy of that agreement available to the 

Registrar.  

1.4 Broad Principles that Informed the Regulations  

The following broad principles informed the regulations:  

 Accountability of the insurer: The insurer is responsible for complying with the Act, irrespective 
of the fact that the insurer outsources some of its functions to a third party.  

 Responsible outsourcing: Where an insurer outsources binder functions to a third party, the 

insurer must ensure that the contractual arrangements, and the oversight and management of 
the contractual arrangements, facilitate (not impede) the insurer's compliance with the Act and 

the fair treatment of policyholders.  
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 Policyholder protection: Policyholder interests and the fair treatment of policyholders may not 
be prejudiced by the outsourcing of binder functions by an insurer.  

 Conflicts of interest: Any potential conflicts of interest that may arise where a non-mandated 
intermediary is a binder holder must be avoided.  

1.5 Enforcement 

Non-compliance with section 48A and the regulations issued under section 48A constitutes a criminal 

offence for insurers and binder holders (see sections 65(1)(b) and 64(1)(b) of the Act, respectively, read 
with the definition of "this Act" in section 1 ).  

Further, the Registrar, under section 6A of the Financial Institutions (Protection of Funds) Act No. 28 of 
2001, may refer any non-compliance with the Act or regulations issued thereunder to the enforcement 

committee. 
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TOPIC 2 AMENDED BINDER REGULATIONS 

 

2.1 Definitions and interpretation 

In these regulations "the Act' means the Short -term Insurance Act, 1998, and any word or expression to 
which a meaning has been assigned in the Act shall have the meaning so assigned to it, and unless a 

different meaning is assigned elsewhere in these regulations. 

The following definitions are applicable in terms of the Binder Agreements for Short-term insurance: 

 Associate: Associate has the meaning assigned to it in the General Code of Conduct and in 

addition to paragraph (includes, in respect of a juristic person, - 

o Another juristic person that has a significant owner or member of its governing body that 

is also a significant owner or member of the governing body of the first mentioned juristic 

person 

o Another juristic person that has a person as a significant owner or member of its 

governing body who is an associate of a significant owner or member of the governing 
body of the first mentioned juristic person. 

 Binder agreement: Binder agreements means an agreement contemplated in section 48A of the 
Short-term Insurance Act.  

 Binder function: Binder function means any of the functions contemplated in section 48A(1)(a) 

to (e) of the Act. 

LEARNING OUTCOMES 
After studying the topic, the learner should be able to- 

 Apply the definitions to the stipulations in the amended regulations. 
 Name the Requirements, limitations and prohibitions relating binder holders 
 Describe the regulations concerning the governance and oversight of binder agreements. 
 Outline the requirement limitation and prohibitions relating to binder agreements 
 Describe the exemption applicable to the binder regulations. 
 Describe the reporting requirements concerning binder agreements. 
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 Binder holder: Binder holder means a person with whom an insurer has concluded a binder 
agreement. 

 Commercial lines business: Commercial lines means short-term insurance business in respect of 
which the policyholder is a juristic person. 

 Enter into: Enter into means any act that results in an insurer becoming liable to provide policy 

benefits under a policy where the person performing the act may do so without the insurer 
becoming aware of the act until after the act has been performed. 

 FAIS Act: The FAIS Act means Financial Advisory and Intermediary Services Act, 2002 (Act No. 37 
of 2002). 

 General Code of Conduct: General Code of Conduct means the General Code of Conduct for 

Authorised Financial Services Providers and Representatives as published in Board Notice No. 80 
of 2003, and amended from time to time, under section 15 of the FAIS Act 

 Governing body: Governing body means a person or body of persons, whether elected or not, 
that manages, controls, formulates the policy and strategy of the financial institution, directs its 

affairs or has the authority to exercise the powers and perform the functions of the financial 
institution, and includes the following: 

o The general partners of an en commandite (limited) partnership or the partners of any 

other partnership. 

o The members of a close corporation. 

o The trustees of a trust. 

o The board of directors of a company. 

 Independent intermediary: Independent intermediary means a person, other than a 

representative who renders services as intermediary and includes a Lloyd’s correspondent. 

 Insurer: Insurer means a short-term insurer or Lloyds but excludes SASRIA as defined in section 

1 and referred to in the Conversion of SASRIA Act, 1998 (Act 134 of 1998). 

 Integration: Integration means policy and policyholder data is in a formal that is readily 

recognizable and capable of being meaningfully utilised immediately by the core insurance 
systems and applications of the insurer. 
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 Inter-related: Inter-related has the meaning assigned to in section 1 of the Companies Act. 

 Juristic person: A juristic person includes one of the following: 

o A company, close corporation or co-operative incorporated or registered in terms of 
legislation whether in the Republic or elsewhere. 

o An association, partnership, club or other body of persons of whatever description, 

corporate or unincorporated. 

o A trust or trust fund. 

 Mandated intermediary: Mandated intermediary means an independent intermediary that 
holds a written mandate from a potential policyholder or policyholder that authorises that 

intermediary, without having to obtain the prior approval of that potential policyholder or 

policyholder, to perform any act, including termination, in relation to a policy, that legally binds 
that potential policyholder.  

 Non-mandated intermediary: Non-mandated intermediary means a representative or an 
independent intermediary, other than a mandated intermediary or an underwriting manager. 

 Policy: Policy means a short-term policy other than a short-term reinsurance policy. 

 Policy holder Protection Rules: Policyholder Protection Rules means the Policyholder Protection 

Rules made under section 55 of the Act 

 Qualifying stake: Qualifying stake means in respect of a person that  

o Is a company, that another person, directly or indirectly, alone or together with a related 

or inter-related person – 

 Holds at least 15 % of the issued shares of the first mentioned person 

 Has the ability to exercise or control the exercise of at least 15 % of the voting 

rights attached to securities of the first mentioned person. 

 Has the ability in relation to the first mentioned person that, if exercised, would 

result in that other person, directly or indirectly, alone or together with a related 
or inter-related person – 

 holding at least 15 % of the securities of the first mentioned person. 
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 having the ability to exercise or control at least 15 % of the voting rights 
attached to shares or other securities of the first mentioned person. 

 having the ability to dispose of or direct the disposal of at least 15 % of the 
first mentioned person’s securities. 

o Is a close corporation, that another person, directly or indirectly, alone or together with 
a related or inter-related person, holds at least 15 % of the members’ interests or controls, 

or has the right to control, at least 15 % of members’ votes in the close corporation. 

o Is a trust, means that another person has, directly or indirectly, alone or together with a 
related or inter-related person – 

 The ability to exercise or control the exercise of at least 15 % of the votes of the 
trustees. 

 The power to appoint at least 15 % of the trustees. 

 The power to appoint or change any beneficiaries of the trust. 

 Related: Related has the meaning assigned to in section 1 of the Companies Act. 

 Renew: Renew means any act that results in the renewal of an insurer's liability to provide policy 
benefits under a policy where the person performing the act may do so without the insurer 

becoming aware of the act until after the act has been performed. 

 Representative: Representative means a natural person employed by or working for a short-term 

insurer and receiving or entitled to receive remuneration;  and for the purpose of rendering 
services as intermediary in relation to the short-term policies entered into or to be entered into 

by the short-term insurer only. However, a representative excludes an employee of an insurer. 

 Services as an intermediary: Services as intermediary means any act performed by a person the 
results of which is that another person will or does or offers to enter into, vary or renew a short-

term policy;  or with a view to perform any of the following actions concerning a short-term 
policy: 

o Maintaining, servicing or otherwise dealing with. 

o Collecting or accounting for premium payable under. 

o Receiving, submitting or processing claims under. 
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 Settle a claim: Settle a claim means any act that results in one of the following: 

o The acceptance of partial or full liability under a claim for policy benefits or a part thereof. 

o The determination of the liability of an insurer under a claim for policy benefits. 

o The rejection of or refusal to pay a claim for policy benefits or a part thereof; where the 

person performing the act may do so without the insurer becoming aware of the act until 

after the act has been performed. 

 Significant owner: Significant owner means a person that, directly or indirectly, alone or together 

with a related or inter-related person, has the ability to control or influence materially with 
business or strategy of another person.  A person has the ability if – 

o The person, directly or indirectly, alone or together with a related or inter-related person, 

has the power to appoint 15 % of the members of the governing body of the other person. 

o The consent of the person, alone or together with a related or inter-related person, is 
required for the appointment of 15 % of the members of a governing body of the other 
person. 

o The person, directly or indirectly, alone or together with a related or inter-related person, 
holds a qualifying stake in the other person. 

 Transformation in the insurance sector: Transformation in the insurance sector has the meaning 

assigned to it in section 1 of the Insurance Act. 

 Underwriting manager: Underwriting manager means a person that performs one or more 

binder function. If that person renders services as an intermediary as defined in Part 1 of the 
Regulations –  

o Does not perform any act the result of which is that another person will or does or offers 

to enter into vary or renew a policy on behalf of an insurer, a potential policyholder or 
policyholder. 

o Renders those services (other than the services referred to in paragraph (i) above) to or 
on behalf of an insurer only. 
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o Does not have any relationship with an insurer (including the secondment of that person’s 
employees to an insurer or an associate of an insurer, the outsourcing of that person’s 

infrastructure to an insurer or an associate of an insurer, or any similar arrangement) 
which may result in that person or its employees de facto, directly or indirectly, 

performing any act directed towards entering into, varying or renewing a policy on behalf 

of an insurer, potential policyholder or policyholder. 

 Vary: Vary means any act that results in the variation, termination, repudiation or denial of an 

insurer's liability to provide policy benefits under a policy where the person performing the act 
may do so without the insurer becoming aware of the act until after the act has been performed, 

and includes any act declaring a policy void.  

2.2 Requirements, limitations and prohibitions relating to binder holders  

Regulation 6.2 

An insurer, subject to sub-regulations stipulated below and regulation 6.5, may have a binder agreement 

with one or more of the following persons only – 

 A non-mandated intermediary. 

 An underwriting manager. 

An insurer may only enter into a binder agreement with a person if the outsourcing of a binder function 
to that person –  

  Is intended to promote the delivery of fair outcomes to customers. 

 Would not result in a duplication of administrative efforts or costs for the insurer. 

 Would not impede the insurer’s ability to on an ongoing basis identify, assess, manage and report 
on the risks of poor customer outcomes potentially arising from the manner in which the insurer 

conducts its business. 

A non-mandated intermediary may not conduct any business with any mandated intermediary that is an 
associate of that non-mandated intermediary in relation to the same policy or policies of an insurer. 

An underwriting manager may not conduct any business with any mandated intermediary that is an 
associate of that underwriting manager in relation to the same policy or policies of an insurer. 



 
© Compliance and Learning Center (Pty) Ltd        Page | 16 
 

An underwriting manager who is a binder holder of one insurer cannot also be a binder holder of other 
insurers in respect of the same class of policies defined in section 1 of the Act, unless all the relevant 

insurers have agreed thereto in writing. This does not apply if an underwriting manager enters into a 
binder agreement with an insurer during a termination period in respect of a binder agreement with 

another insurer and that underwriting manager may not perform any binder functions on behalf of that 

other insurer during that termination period. 

2.3 Governance and oversight requirements 

Regulation 6.2 (A) 

An insurer must before entering into a binder agreement and at all times thereafter –  

 Have the necessary resources and ability to exercise effective oversight over the binder holder 

on an ongoing basis, particularly in respect of identifying, assessing, managing and reporting on 

the risks of poor customer outcomes arising from conducting insurance business through binder 
agreements. 

 Satisfy itself of the adequacy of the binder holder’s – 

o Governance, risk management and internal control framework, including the binder 

holder’s ability to comply with applicable laws and the binder agreement. 

o Fitness and propriety, including any specific technical expertise required to perform the 
function to which the binder agreement relate. 

 Have documented controls in place to ensure the validity, accuracy, completeness and security 
of any information provided by the binder holder. 

 Have appropriate contingency plans in place to address any shortcomings it may identify that 
could lead to if not being satisfied as to the matters, including where the binder holder is unable 
to provide the insurer with the relevant data in the appropriate format. 



 
© Compliance and Learning Center (Pty) Ltd        Page | 17 
 

An insurer must before entering into a binder agreement and at all times thereafter be satisfied that the 
binder holder has the operational ability to ensure integration between the information technology 

system of the insurer and the information technology system of the binder holder, which enable the 
insurer to have access to up-to-date, accurate and complete data held by the binder holder as and when 

requested by the insurer and as required in terms of the binder agreement and any other regulatory 

requirements relating to data management, including the requirements in the Policyholder Protection 
Rules. 

An insurer must regularly review and, where appropriate, act upon the information received from the 
binder holder to assess the appropriateness and suitability of the functions being performed in terms of 

the binder arrangement in delivering fair outcomes to policyholders on an ongoing basis. 

2.4 Requirements, limitations and prohibitions relating to binder agreements  

Regulation 6.2 (A) 

A binder agreement must, in addition to those matters provided for under the Short-term Insurance Act- 

 Specify if the binder holder is a non-mandated intermediary or an underwriting manager.  

 Specify the duration of the agreement.  

 Specify the level and standard of service that must be rendered to a policyholder, where relevant, 

and to the insurer.  

 Require that the binder holder at all times is fit and proper, and has appropriate governance, risk 

management, internal controls and information technology systems in place to render the 
services under the binder agreement.  

 Require that the binder holder comply with applicable laws.  

 Specify the Rand value of the remuneration or consideration contemplated under Part 5B 

payable by the insurer to the binder holder or, if the Rand value is not fixed or determinable on 

entering into the agreement, the basis on which the remuneration or consideration payable will 
be calculated, in respect of each binder function performed under the binder agreement.  

 Specify the disclosures that must be made and the information that must be provided to a 
policyholder, and the manner in which such disclosures or information must be made or provided 

when a binder holder- 
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o Enters into, varies or renews a policy.  

o Determines the wording of a policy.  

o Determines premiums under a policy.  

o Determines the value of policy benefits under a policy. or  

o Settles a claim under a policy.  

 Provide for the type and frequency of reporting by the binder holder on the services rendered 
under the binder agreement.  

 Provide for the manner in and the means by which an insurer will monitor the binder holder's 
performance under and compliance with the binder agreement.  

 Provide for periodic performance reviews of the binder holder and the regular review of the 

binder agreement.  

 Specify that the insurer has a right to access any data held by the binder holder as and when such 

data is requested by the insurer.  

 Address confidentiality, privacy and the security of information of the insurer and policyholders.  

 Address ownership of intellectual property.  

 Specify that the binder holder must take the necessary steps to allow the Registrar access to its 

business and information in respect of the functions performed under the agreement.  

 Include indemnity and liability provisions.  

 Require the binder holder to provide the insurer with access to up-to-date, accurate and 

complete data (in accordance with Regulation 6.2A(2)) on a daily basis to ensure that the insurer 
is able to comply with any regulatory requirements relating to data management, including any 

requirements provided for in the Policyholder Protection Rules.  

 Set out any warranties or guarantees to be furnished and insurance to be secured by the binder 
holder in respect of its ability to fulfill its contractual obligations.  

 Provide for a dispute resolution process.  
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 Provide for a termination period, irrespective of the circumstances under which the agreement 
is terminated (including the lapsing or non-renewal of the agreement), of at least 90 days, that 

will allow-  

o The binder holder and insurer to comply with any legislative requirements relating to the 

policies referred to in the binder agreement.  

o For the transfer or sharing of all electronic and paper-based records in respect of the 
policies referred to in the binder agreement, including the names and identity numbers 
of all policyholders, insured persons and beneficiaries.  

Provide for business contingency processes, including the continuity of service if the binder holder is 

placed under curatorship, business rescue, becomes insolvent, is liquidated or is for any reason unable 

to continue to render the services in accordance with the binder agreement.  

The regulations do not prohibit a binder agreement from providing that an insurer may- 

 Limit or prevent a binder holder from performing certain or all binder functions during the 
termination period.  

 take reasonable measures to limit any risks it may be exposed to resulting from or associated 
with a binder agreement or its termination.  

A binder agreement may only provide for matters referred to in section 48A of the Act, this Part and 
matters incidental thereto, and may not regulate any other arrangement or relationship with the binder 
holder, irrespective of such other arrangement or relationship being dependent on the conclusion of a 

binder agreement or that the binder agreement is in addition to or consequential to such other 
arrangement or relationship.  

A binder agreement may not prohibit an insurer from communicating directly with its policyholders or 
any independent intermediary.  

A binder agreement concluded with a non-mandated intermediary, in addition to the matters provided 

for under sub-regulation (1}, must limit the discretion of the binder holder in respect of the following: 

 The maximum value of policy benefits that may be determined under each policy or the 

maximum value of any claim that may be settled by the binder holder under the policies to which 

the binder agreement relates.  

 The risk factors that must be considered by the binder holder when entering into, varying or 

renewing a policy or determining the value of policy benefits under a policy.  
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 Other parameters in accordance with which the binder holder must render the services provided 
for in the binder agreement.  

A binder agreement concluded with a non-mandated intermediary may not authorise the binder holder 
the following: 

 Refuse to renew a policy.  

 Reject or refuse to pay a claim for policy benefits or a part thereof.  

 Terminate, repudiate or deny an insurer's liability to provide policy benefits under a policy  

 Declare a policy void.  

An insurer must promptly take reasonable steps to rectify any non-adherence to a binder agreement. 

An insurer must retain a copy of a binder agreement for a period of at least 5 years from the data on 

which a binder agreement is terminated. 

2.5 Exemptions 

Regulation 6.5 

Despite regulation 6.2 (1) an insurer may conclude a hold-covered binder agreement with a mandated 
intermediary or a non-mandated intermediary, if –  

 That agreement provides for the entering into policies on an interim and limited-in-time basis 

only.   

 The legal liability of the insurer under such policies lapses after a maximum period of 96 hours in 

respect of personal lines business and 30 days in respect of commercial lines business, unless the 
insurer, in respect of each policy, confirms its legal liability under that policy in writing prior to 

the expiry of such period.   

 No fee for the services rendered under the hold-covered binder agreement is payable to the 

mandated intermediary or non-mandated intermediary by the insurer. 
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Despite regulation 6.2 (2) or (3), the Registrar may on application from an insurer referred to in 
regulation 6.2 (2) or (3) or an insurer that is the holding company or associate of more than one person 

referred to in regulation 6.2 (2) or (3) exempt, subject to such conditions as the Registrar may impose, 
the insurer or such person from regulation 6.2 (2) or (3), if the Registrar is satisfied that – 

 Any actual or potential conflict of interest is effectively mitigated. 

 The delivery of fair outcomes to policyholders will not be impeded. and 

 The person has the operational and financial capability to perform the binder function or to 

conduct such business. 

Regulation 6.3(1)(f) does not apply to a hold-covered binder agreement concluded under sub-regulation 

(1)(a). 

For purposes of a hold-covered binder agreement, the timeframes referred to under regulations 
6.3(1)(p) and (s) are 96 hours in respect of personal lines business and 30 days in respect of commercial 

lines business. 

2.6 Reporting requirements 

An insurer must, at least 30 days before entering into a binder agreement, notify the Registrar in writing 

and in the format required by the Registrar of the proposed binder agreement. 

An insurer must, at least 60 days before the expiry of the termination period referred to under regulation 
6.3(1)(s), inform the Registrar in writing and in the format required by the Registrar –  

 Of the date on which the binder agreement will terminate. 

 Of the reasons for the termination of the binder agreement. 

 How the policies to which the binder agreement relates will be dealt with. 

 How any legislative requirements relating to the termination of the binder agreement or policies, 
if one or more policies to which the binder agreement relates will be terminated, will be complied 

with.  
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TOPIC 3 LIMITATION OF REMUNERATION FOR BINDER DUNCTIONS 

 

3.1 Definitions 

Section 5B of the amended regulations applies to remuneration provided by an insurer or any person on 

its behalf to a person for rendering a binder function.  

In this Part 5B, unless the context indicates otherwise, any word or expression to which a meaning has 
been assigned in Part 6 has the meaning assigned to it in that Part, and - "cell structure" means an 

arrangement under which a person (cell owner) –  

a) Holds an equity participation in a specific class or type of shares of an insurer, which equity 

participation is administered and accounted for separately from other classes or types of shares.  

b) Is entitled to a share of the profits and liable for a share of the losses as a result of the equity 

participation referred to in paragraph (a), linked to profits or losses generated by the Insurance 

business referred to in paragraph (c).  

c) Places insurance business with the insurer referred to in paragraph (a), which business is 

contractually ring- fenced from the other insurance business of that insurer for as long as the 
insurer is not in winding -up.   

  

LEARNING OUTCOMES 
After studying the topic, the learner should be able to- 

 Define a cell structure. 
 Outline the general principles for determining remuneration for binder functions. 
 Describe the allowable remuneration principles for binder functions. 
 Understand the stipulations concerning binder holder profit share participation. 
 Outline the requirements concerning arrangements with independent intermediaries or 

representatives. 
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3.2 General principles for determining remuneration for binder functions    

Section 5.7 

When remuneration is provided by or rendering a binder function –  

 Such remuneration must be reasonable and commensurate with the actual cost of performing 
the binder function, considering the nature of the function and the resources, skills and 

competencies reasonably required to perform it. 

 The payment of such remuneration must not result in the person being remunerated more than 
once for performing a similar function on behalf of the insurer and /or policyholder.   

 Any actual or potential conflicts between the interests of policyholders and the interests of the 
person receiving the remuneration must be effectively mitigated.   

 The payment of such remuneration must not impede the delivery of fair outcomes to 

policyholders. 

3.3 Remuneration that may be offered or provided to a binder holder 

Section 5.8 

An insurer may pay a binder holder a fee for services rendered under a binder agreement, if the fee is 
consistent with the principles referred to in regulation 5.7  

Despite this, an insurer must not without the prior approval of the  Registrar pay a binder holder a fee 
for services rendered under a binder agreement that exceeds the value listed in the table following, 
reflected as a percentage of the aggregate of the total premiums payable by policyholders in respect of 

the policies to which the binder function relates, if that binder holder is –  

 A non-mandated intermediary that is authorised to render advise as defined in the FAIS Act in 

respect of polices. 

 A non-mandated intermediary that is an associate of another non-mandate intermediary that is 

authorised to render advise as defined in the FAIS Act in respect of polices. 
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Table 3.1: Maximum Fee Payable by binder function 

Binder Function Maximum Fee 
Payable 

Function A: Enter into, vary or renew a policy  Function (a) only 3.5 % 

Function B: Determine the wording of a policy Function (a) and one or 
more of functions (b) – (d) 5 % 

Function C: Determine premiums under a policy  

Function D: Determine the value of policy benefits  One or more of functions 
(b) – (d) only 

0 % 

Settle claims under a policy  4 % 
 

The Registrar, subject to such conditions as the Registrar may impose, may on application from an insurer 
grant approval to the insurer to pay a binder holder a fee in excess of the fess referred to in sub-

regulation (2) if the Registrar is satisfied that the fee is consistent with the principles referred to in 
regulation 5.7(1). 

Any fee referred to under sub-regulation (1) payable to a non-mandated intermediary that may perform 

the service or function contemplated in section 48(A)(1)(e) of the Act under a binder agreement, may 
not constitute or be based on a percentage of the difference between an amount claimed or the 

maximum value of policy benefits payable under a policy and the policy benefits actually provided to a 
policyholder in settlement of a claim. 

Any fee referred to under this regulation 5.8, payable to a non-mandated intermediary that is a binder 
holder, must be disclosed to a policyholder, which disclosure must be included in the disclosures 

contemplated under regulation 6.2(1)(g). 

3.4 Participation by a binder holder in profits attributable to the policies  

Section 5.9 

A non-mandates intermediary that is a binder holder, in respect of the services rendered under the 

binder agreement, may not directly or indirectly receive or be offered any share in the profits of the 
insurer attributable to the type or kind of policies referred to in the binder agreement. 

The above does not prohibit a non-mandated intermediary that is a binder holder and entered into a cell 
structure with an insurer from receiving dividends in respect of shares held I that insurer as part of that 
cell structure. 
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An underwriting manager, in respect of the services rendered under the binder agreement, may share 
in the profits of the insurer attributable to the type or kind of policies referred to in the binder agreement    

3.5 Notification of certain arrangements with independent intermediaries or 

representatives 

An insurer must at least 30 days before entering into an arrangement to pay remuneration to an 
independent intermediary or representative for a service, function or activity which in the opinion of the 

insurer does not constitute services as intermediary or a binder function notify the Registrar in writing 
and in the format determined by the Registrar of the arrangement to be entered into. 
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TOPIC 4 KEY AMENDEMENTS 

 

4.1 Introduction 

The Short-Term Insurance Act Regulation are taking a firm stance when it comes to binder agreements 
because of the associated abuses that has been taken place in this space over the years. 

The most important amendments to the Short-term Insurance Regulations concerning binder 
arrangement is summarised in the sections following. 

4.2 Remuneration for binder holders 

The most awaited regulation is that relating to the remuneration of binder holders and intermediaries. 

The general principles require that all binder remuneration- 

 Must be reasonable and commensurate with the actual cost of performing the binder function, 

considering the nature of the function and the resources, skills and competence reasonably 
required to perform the binder function. 

 Must not result in double counting. 

 Conflicts or potential conflicts with policyholders’ interests must be effectively mitigated. 

 Payment must ‘not impede the delivery of fair outcomes to policyholders’ (which is an impossibly 

subjective test, but the intention is apparently to prohibit excessive remuneration at the cost of 
the client’s benefits). 

  

LEARNING OUTCOMES 
After studying the topic, the learner should be able to- 

 Describe the most important amendments to the Short-term Insurance Regulations 
concerning binder arrangements. 
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The maximum remuneration for a non-mandated intermediary (not an underwriting manager) who is a 
binder holder authorised to give advice under the FAIS Act (or an associate of such an NMI) is 9% made 

up of as follows 

 5% for entering into, varying or renewing policies coupled with one or more functions of 

determining policy wordings, premiums or benefits (but limited to 3.5% if the NMI only enters 

into, varies or renews policies).  

 4% for settling claims. 

There is no fee at all for anyone who only determines wordings, premiums or benefits. 

Underwriting managers can still share profits attributable to the policies referred to in the underwriting 

management binder agreement. A non-mandated intermediary who has entered into a cell structure 

arrangement with an insurer can receive dividends in respect of the shares held. 

If the non-mandated intermediary is not authorised to give advice, their remuneration is only subject to 

the general principles but it is difficult to see how you would justify more than 3.5% for entering into, 
varying or renewing a policy if no advice is given. 

The binder fee (of non-mandated intermediaries but not underwriting managers) must be disclosed to 
policyholders by the binder holder and disclosure must be required in terms of the binder agreement. 

There is no need to disclose profit shares or cell arrangement dividends. 

4.3 Remuneration of intermediaries 

Intermediary’s remuneration remains at 12.5% for motor business and 20% for other business. 

The section 8(5) broker fee (policy fee, etc) is no longer provided for in the STIA and is only dealt with in 

the FAIS Act. 

Any other remuneration paid by an insurer to a non-mandated intermediary which in the opinion of the 

insurer does not constitute remuneration for services as intermediary or for a binder function must be 

notified to the Registrar before the insurer enters into the arrangement, in a written format to be 
determined by the Registrar. Thus far no format has been published. The requirement does not relate 

to existing remuneration arrangements. 
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4.4 Associate 

The definition of ‘associate’ in relation to a mandated intermediary with whom a non-mandated 
intermediary may not conduct business, or a mandated or non-mandated intermediary with whom the 

underwriting manager may not conduct business has been expanded. In addition to the FAIS definition 
of ‘associate’, the binder holder will be an associate of a juristic person that shares a significant owner 

or member of the governing body (for example a board member or trustee) or another juristic person 

whose significant owner or governing body is an associate under the FAIS Act of a significant owner or 
member of the intermediary concerned. 

The significant owner is extensively defined but generally relates to a 15% threshold for shareholding, 
control, disposal of shares and board appointments. 

For this purpose, the definition of juristic person has been expanded to include companies, close 

corporations, cooperatives, trusts, a corporate association, a partnership and, extraordinarily, ‘a club or 
other body of persons of whatever description’ even if unincorporated which is probably too vague to 

be enforceable. 

4.5 Who is an underwriting manager? 

The definition of underwriting manager has been expanded to include anyone having a legal relationship 

with the insurer (for example secondment of employees or outsourcing of infrastructure like a call 

centre) whereby the underwriting manager’s employees are effectively entering into, varying or 
renewing policies on behalf of the insurer. 

4.6 Binder arrangements 

A binder holder may only be a non-mandated intermediary or underwriting manager. 

An insurer may only enter into a binder agreement if doing so will promote the delivery of fair outcomes 

to customers, and will not result in the duplication of administrative efforts and costs or otherwise 
impede the insurer’s ability to identify, assess, manage and report on the risks of poor customer 

outcomes. Transparency and effective oversight are therefore important. 
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There are significant governance and oversight obligations placed on the insurer which must have the 
necessary resources and ability to comply. Prior to and at all times after entering into a binder 

agreement, an insurer must: 

 Identify, assess, manage and report on the risks of poor customer outcomes. 

 Ensure the adequacy of the binder holder’s governance, risk management and internal control 

framework and ability to comply with applicable laws and the binder agreement. 

 Ensure the fitness and propriety of the binder holder, including any specific technical expertise 

required to perform the binder functions. 

 Ensure the validity, accuracy, completeness and security of any information provided by the 

binder holder. 

 Ensure that the binder holder has the operational ability to achieve integration between the 
insurer’s and binder holder’s IT systems so that the insurer has access to up-to-date, accurate 

and complete data held by the binder holder as and when requested by the insurer and when 
required by the binder agreement, or by regulatory requirements relating to data management 

including the Policyholder Protection Rules. 

The insurer is obliged to regularly review the performance of the binder holder and assess the 

appropriateness and suitability of the binder functions in delivering fair outcomes to policyholders. 

The insurer must implement appropriate contingency plans to address any shortcomings in the binder 
holder’s performance or outcomes to policyholders. 

Therefore, the insurer is the overseer of the conduct of binder agreements and is accountable to the 
Registrar for the failure of their binder holder as to performance and integrity. 

4.7 Binder agreements 

The additional immediate requirements for binder agreements are: 

 The requirement of non-mandated intermediaries (not underwriting managers) to disclose 
binder fees to policyholders. 

 The governance and oversight requirements. 

 The ongoing requirement to ensure that the binder holder is fit and proper. 
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 Giving the insurer the right of access to any data held by the binder holder when requested by 
the insurer. 

 A right to take prompt and reasonable steps to rectify any non-adherence to the binder 
agreement. 

4.8 Later requirements for binder agreements 

There are further provisions requiring binder holders to provide the insurer with up-to-date, accurate 

and complete data on a daily basis to enable insurers to comply with their data management and 
reporting requirements and with the Policyholder Protection Rules, and to ensure that binder holders 

have the operational abilities to comply. These provisions will only come into force on 1 January 2020. 

4.9 Commencement 

The amendments to the regulations take effect on 1 January 2018 except that the binder remuneration 

provisions (which are effective immediately for any new agreements) are effective for: 

 Existing agreements as soon as there is any amendment to binder fees. and 

 from 1 July 2018 for agreements entered into between 1 January 2017 and 31 December 2017 

(unless the remuneration is amended in the meantime).  

 from 1 January 2019 for agreements entered into before 1 January 2018 (unless the 

remuneration is amended in the meantime). 
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