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Course summary 

The course considers the concepts related to regulation in general and more specific to the financial 

sector in South Africa. Applicable legislation is outlined in short; so, the reader can familiarise themselves 

with the South African regulatory universe of the financial sector. 

Time allotted for course 

The course consists of 3 topics with an assessment that needs to be completed. The time allotted for 

each aspect is as follows: 

 

Topic 
number 

Title 
Word 
count 

Level 
Time 

allotted 

Topic 1 Regulation in general 2 123 Entry level 45 minutes 

Topic 2 The financial services sector 5 102 Entry level 115 minutes 

Topic 3 
Regulatory framework of the financial 
services sector 

3 359 Entry level 80 minutes 

 Assessment   30 minutes 
 

   Total time 4.5 hours 

 

Assessment and certification 

After completion of the workshop the learner must complete an electronic assessment on the learning 

management system. 

• Form of assessment: Multiple Choice Questions 

• Number of questions: 10 questions 

• Duration: 30 minutes 

• Competency mark: 60% 

 

Upon obtaining a competency mark of 60% the learning will receive a certificate of completion. The 

learner will be afforded an opportunity to re-do the workshop should a competency mark not be 

attained. 
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TOPIC 1 REGULATION IN GENERAL 

 

Note: This topic relies heavily on Understanding South African Financial Markets Topic 6 5th Edition 

published by van Schaik. 

1.1 What is regulation? 

Regulation is generally defined as legislation imposed by a government on individuals and private sector 

businesses in order to regulate and modify economic behaviors. Conflict can occur between public 

services and commercial procedures, the interests of the people using these services, and also the 

interests of those not directly involved in transactions.  

Most governments, therefore, have some form of control or regulation to manage these possible 

conflicts. The ideal goal of economic regulation is to ensure the delivery of a safe and appropriate service, 

while not discouraging the effective functioning and development of businesses. 

As financial products are basically promising to deliver on something financially in the future, 

the financial sector is one of the mostly highly regulated sectors in most countries. 

The regulatory authority sometimes forms part of the government and sometimes it is an independent 

government agency. Sometimes some of the regulatory functions are exercised by self-regulatory 

organisations (SROs) under the supervision of the regulator.  

The advantage of a self-regulatory organisation is as follows: 

•  it may offer extensive expertise regarding market operations.  

• It may be able to respond more quickly than other bodies to changing market conditions.  

• SRO’s often have requirements regarding qualifications, experience and ethics that may exceed 

the requirements of the regulator. 
 

In South Africa, the JSE Ltd and STRATE operates as a self-regulatory organisation. 

LEARNING OUTCOMES 

After studying the topic, the learner should be able to- 

• Define regulation and 

•  Understand how regulations are implemented in the financial sector. 
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All regulators should, however, be operationally independent of political or commercial interference and 

accountable for the use of their own powers and resources. Independence is enhanced by stable sources 

of funding.  

Regulators are generally accountable to the Government and each SRO to its regulator. Accountability 

may be further enhanced by dispute resolution and appeal procedures. 

1.2 Elements of regulation 

Regulation can have several elements: 

▪ Public statutes, standards, or statements of expectations. 

▪ A registration or licensing process to approve and permit the operation of a service, usually by a 

named entity or person. 

▪ Monitoring whether the statues, standards and expectation are complied with, including 

reporting. 

▪ Enforcing those rules by acting against those persons not complying with the rules. 

 

Generally, regulation should comply with the following requirements to fulfil its objectives: 

• Barriers to entry and exit from markets and products should be kept to a minimum to ensure 

access for the widest possible range of participants. 

• Regulatory measures should not be implemented if their impact and consequently the cost to 

the economy have not been evaluated. The benefits should exceed the cost of regulation. 

• Restrictions and requirements for participants offering the same product should be equal. For 

example, there should be no difference between the regulatory requirements for banks and 

insurance companies if both wish to offer investment management services. 

• A regular review of the perimeter or scope of regulation should take place i.e. what should be 

regulated and what should not. 

 

Compliance with laws and other rules are monitored by the regulator by- 

▪ Analysing annual returns and audit reports. 

▪ Surveillance of securities markets (to establish trading patterns that may indicate irregular 

activities such as insider trading). 

▪ Routine inspections.  

 

 

The regulator should also have the power to require such information about the business of the 

regulated institution, as it may deem necessary.  
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In some industries regulated firms are required to appoint compliance officers that report directly to 

senior management and submit compliance reports directly to the regulator.  

These measures not only prevent breaches of the law but assist in the detection of breaches that will be 

subject to enforcement action. 

Regulators make use of some or all the following enforcement options: - 

▪ Referral for criminal prosecution. 

▪ Withdrawal of authorizations of licenses and consequent winding down of businesses. 

▪ Curatorship to take control of the business of the regulated firm. 

▪ Judicial management and penalties. 

▪ Civil actions and orders to compensate prejudiced consumers.  

1.3 Sources of law 

Those places where laws can be found are called sources of law. For South African law there are basically 

four main sources: common law, customary law, judicial precedent and legislation. 

 Common law 

 Common law is a body of unwritten laws based on legal precedents established by the courts. Common 

law influences the decision-making process in unusual cases where the outcome cannot be determined 

based on existing statutes or written rules of law. 

South African law is a mixed legal system an amalgam of different legal systems, and its origins are 

derived from the civil law systems of Europe and the common law of England. The foundation of the 

common law, now most accurately referred to as South African common law, is Roman-Dutch law, 

having its roots in the Roman law and then developed and applied in Holland and the other Dutch 

provinces during the 17th and 18th centuries. Custom also played its part. 

 Statutes of law 

The common law is extensively modified by statute – Acts of Parliament. South Africa’s statutory law, as 

with any other common law country, augments or varies the common law and is the primary source of 

state regulatory activity. It is also highly significant in the area of criminal law. Many of the cases before 

the Court are now concerned with the interpretation and application of statutes. 

 Because of the unique heritage of South African law, and the constitutional imperative to have regard 

to comparative law, foreign law is frequently consulted, not as binding but as persuasive authority. 

 Overarching this legal framework is the Constitution, against which all law must be measured for 

consistency, and which exerts a powerful influence over the development of the law. 
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 Subordinate legislation 

It has become common practice for Acts of Parliament to confer on people or bodies, particularly 

ministers, powers to make rules, regulations and decisions for specified purposes. Acts conferring such 

powers are known as enabling legislation and rules made under such authority are called delegated or 

subordinate legislation, which has the same legal force as the enabling statute. Delegated legislation 

plays an ever-increasing role in modern society, with complicated and highly technical fields demanding 

the knowledge and attention that Parliament cannot provide. 

In most instances subordinate legislation is contained in the regulations to an act and can easily be 

extended, amended or recalled. It normally only requires the publishing of an appropriate notice. 

Since delegated legislation gives wide powers to a variety of people and bodies, it is of the utmost 

importance that both the courts and Parliament take every reasonable step to ensure that no abuse 

occurs. 

As far as the courts are concerned, their most important weapon of control is referral to the Constitution 

and a principle or rule known as the ultra vires (meaning “beyond the powers of”) rule. This obliges the 

person or body with authority for making delegated legislation to ensure that the rules and regulations 

introduced are strictly within the powers conferred by the enabling act. If they are not, the courts will 

declare them void and the status quo will be regained on behalf of the particular third party involved. 

  Customary law 

Indigenous or customary law is an integral part of South African law and like all other law is subject to 

the Constitution and the need to comply with constitutional norms and values. Customary law refers to 

the legal systems that evolved in different communities as part of their culture and traditions in relation 

to the structure and governance of those societies and personal relationships within those societies.  

It has particular relevance to family matters, engagements and pre-marriage gifts, customary marriage, 

the status of children, guardianship and childcare responsibilities, inheritance, land tenure and the 

conduct of community affairs. The latter includes issues concerning traditional leadership and the 

appointment of traditional kings and chiefs. 

    International Law 

Any international agreement becomes law in South Africa when it is enacted into law by national 

legislation. Customary international law is law in South Africa unless it is inconsistent with the 

Constitution or an Act of Parliament.  

When interpreting any legislation, every court must prefer any reasonable interpretation of the 

legislation that is consistent with international law over any alternative interpretation that is inconsistent 

with international law. 
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1.4 Financial regulation 

Financial regulation subjects financial institutions to requirements, restrictions and guidelines, aiming 

the integrity of the financial system. The Dutch were the pioneers in financial regulation, in early modern 

times. 

The objective of financial regulation are as follows: 

▪ Market confidence: This is to promote confidence in the financial system by ensuring the 

solvency and financial soundness of financial institutions. 

▪ Financial stability: Regulation contribute to the protection and enhancement of stability of the 

financial system by monitoring, mitigating and managing systemic risk 

▪ Consumer protection: Regulations aims to secure an appropriate degree of protections for 

consumers. 

 

Inappropriate regulation can inhibit market growth and development and stifle competition. Regulation 

should facilitate capital formation and economic growth. 

Regulation differs from country to country but is usually structured to regulate the different financial 

institutions separately: 

▪ Regulation of stock exchanges: Exchange acts ensure that trading on the exchanges is conducted 

in a proper manner. Most prominent the pricing process, execution and settlement of trades, 

direct and efficient trade monitoring 

▪ Regulation of listed companies: Financial regulators ensure that listed companies and market 

participants comply with various regulations under the trading acts. The trading acts demands 

that listed companies publish regular financial reports, ad hoc notifications or directors' dealings. 

Whereas market participants are required to publish major shareholder notifications. The 

objective of monitoring compliance by listed companies with their disclosure requirements is to 

ensure that investors have access to essential and adequate information for making an informed 

assessment of listed companies and their securities 

▪ Regulations of product suppliers: Suppliers of financial products are strictly regulated to ensure 

the financial soundness and seamless operations of these institutions. 

▪ Regulation of banks: Banking acts lay down rules for banks which they have to observe when 

they are being established and when they are carrying on their business. These rules are designed 

to prevent unwelcome developments that might disrupt the smooth functioning of the banking 

system. Thus, ensuring a strong and efficient banking system 

▪ Regulation of financial services providers: The behaviour of these institutions are usually guided 

by legislation intend on protection the consumer due to the asymmetric distribution of 

information between consumers and the providers. 
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1.5 Regulatory developments following the world economic crisis 

The Finance Ministers and Central Bank Governors of the Group of 20 (G-20), established by 

industrialized and emerging market countries to discuss global economic stability, met on various 

occasions to ensure a uniform and coherent response to prevent further meltdown in the global financial 

system and henceforth to ensure that transparency is improved, systemic risk mitigated and market 

abuse minimized.  

Some of the most important issues considered in the subsections following.  

 Building the resilience of banks   

G20 endorsed the Basel III agreement on capital requirements for banks as a fundamental overhaul of 

international regulatory standards. Progress has been made with many G20 countries, including South 

Africa, issuing rules to implement the new Basel capital standards. Where banking systems have 

successfully built capital, access to credit has returned which in turn supported economic growth.  

 Ending-too-big-to-fail   

Globally systemically important banks and insurers should be subject to a regime ensuring that if they 

fail, they can be resolved without taxpayer support and without disrupting the wider financial system. 

Resolution planning and resolvability assessments, higher capital requirements and increased 

supervision are interventions that are being implemented.  

 Transforming shadow banking   

This includes reducing risks and increasing transparency in repo and securities lending markets, 

decreasing risks flowing from banks’ interactions with shadow banks, reforming money market funds 

and the aligning incentives in securitization and establishing an information-sharing process to support 

regulation and supervision of shadow banks.  

 Improving the safety of OTC derivatives markets  

The financial crisis highlighted structural deficiencies in the OTC derivatives markets and the systemic 

risk it posed for the market and the economy. Transparency is being enhanced by requiring that trading 

takes place on organized platforms and transactions be reported to trade repositories. Financial firms’ 

exposures to each other are being reduced by interposing central counterparties and by setting 

minimum capital and margining requirements.  

Reform of the OTC derivative market is not complete, and some issues are still outstanding. This includes 

for example capital standards for the treatment of banks’ exposures to central counterparties that will 

clear OTC derivatives trades, cross border implementation issues and approaches to be followed 

regarding aggregating and sharing derivatives data amongst regulatory authorities.  
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TOPIC 2 THE FINANCIAL SERVICES SECTOR 

 

2.1 Overview of the financial services sector in South Africa 

The financial services sector provides the necessary infrastructure that allows people to make day-to-

day economic transactions, such as paying for goods through a credit card; to save for their future goals 

and retirement needs; and to insure themselves against risks, such as damage to their property, or loss 

of income due to a disability. 

The financial services sector also plays an extremely important role at the macro-economic level. This is 

because its infrastructure allows for a smooth and efficient flow of funds from those who have surplus 

funds, to those who have a shortage of funds, either by direct, market-based financing (for example 

through the stock exchange); or by indirect, bank-based finance (for example loans through a bank). This, 

in turn, enables opportunities for economic growth, job creation, infrastructure creation and sustainable 

development in South Africa. 

Underpinning the South African financial services sector is a sound regulatory and legal framework that 

ensures prudential and market conduct oversight. However, although South Africa’s financial services 

sector is well-developed and well-regulated, and weathered the 2008 global financial crisis relatively 

well, the National Treasury document, ‘A safer financial sector to serve South Africa better’ (2011), 

highlighted that much more needs to be done in the sector to ensure on-going national and global 

financial and economic stability, and to ensure that the sector can play a bigger role in supporting real 

economic growth and the on-going transformation of South Africa’s society, to enable a better life for 

all South Africans. 

Furthermore, National Treasury’s discussion document, Treating Customers Fairly in the financial sector, 

a draft Market Conduct Policy Framework for South Africa (2014), highlighted poor market conduct and 

examples of abuse in the financial sector, such as high fees, selling of inappropriate products and 

services, and reckless lending in the sector, which undermines the objectives of government to make the 

financial sector more accessible to South Africans in order to improve financial inclusion. 

The Financial Services Sector Act of 2017 introduced a Twin Peaks Model of regulation with the 

establishment of the Prudential Authority within the South African Reserve Bank (SARB) and 

transforming the Financial Services Board (FSB) to the Financial Sector Conduct Authority (FSCA).  

LEARNING OUTCOMES 

After studying the topic, the learner should be able to- 

• Provide an overview of the financial services sector in South Africa. 

• Describe the participants in the financial services sector. 
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This new legislation removed the fragmented (or ‘silo’) regulatory approach which saw different 

regulators overseeing different sub-sectors in the industry; and move towards a more streamlined 

system of licensing, supervision, enforcement, customer complaints, appeal mechanism, and customer 

advice and education across the financial sector.  

The Treating Customers Fairly Initiative, which is already being used in the supervision of market conduct 

in the sector, will also reform the industry, and ensure that a culture of “treating customers fairly” 

becomes entrenched in the sector. This will ensure that this sector provides accessible and appropriate 

products and services, and thereby remains sustainable into the future. 

The South African financial services sector consists of different types of participants, which provide the 

various products and services, and they can be grouped into the following main categories: 

• Regulatory authorities such as the Financial Sector Conduct Authority the Prudential Authority  

• Banks 

• The Johannesburg Stock Exchange 

• Insurance companies 

• Medical schemes providers 

• Asset/ fund managers (such as collective investment schemes managers, employee retirement 

benefit suppliers) 

• Financial services providers (FSPs). 
 

The sections following considers each of these participants in the financial services sector. 

2.2 Regulatory Authorities 

 Financial Sector Conduct Authority 

In terms of the Financial Sector Regulation Act, the Financial Services Board changed on 1 April 2018 to 

become the new Financial Services Conduct Authority (FSCA), and its new main role will be to oversee 

market conduct in the entire financial services sector. 

  



 
© Compliance and Learning Center (Pty) Ltd                        Page | 12 
 

 The South African Reserve Bank (SARB) 

The South African Reserve Bank is South Africa’s central bank. Its primary function is to protect the value 

of South Africa's currency. In discharging this role, it takes responsibility for the following: 

• Ensuring that the South African money, banking and financial system as a whole, is sound; meets 

the requirements of the community; and keeps abreast of international developments. 

• Assisting the South African government, as well as other members of the economic community 

of southern Africa, with data relevant to the formulation and implementation of macro-economic 

policy. 

• Informing the South African community and all stakeholders abroad about monetary policy and 

the South African economic situation. 

 

 Prudential authority 

The Prudential authority is a division of the South African Reserve Bank (SARB) established in terms of 

the Financial Sector Regulation Act. 

The Prudential Authority regulates the prudential aspects (financial soundness regulations) for the 

banking and insurance sector. 

 National Credit Regulator (NCR) 

The National Credit Regulator (NCR), was established through the National Credit Act of 2005 and is 

responsible for the regulation of the South African credit industry. Objectives of the NCR include, 

amongst others the following: 

• Promoting a fair and non-discriminatory marketplace for access to consumer credit. 

• Providing for the general regulation of consumer credit and improved standards of client 

information. 

• Promoting black economic empowerment and ownership within the consumer credit industry. 

• Prohibiting certain unfair credit and credit-marketing practices. 

• Promoting responsible credit granting and prohibiting reckless credit granting. 

• Providing for debt re-organisation in cases of over-indebtedness. 

• Providing for the registration of credit bureaus, credit providers and debt-counselling services. 
 
 

Under the new Financial Services Regulation Act, the NCR will continue to regulate consumer credit, but 

will work cooperatively alongside the new Prudential Authority and Financial Sector Conduct Authority. 
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 Council for Medical Schemes (CMS) 

The Council for Medical Schemes is a statutory body established by the Medical Schemes Act of 1998, to 

provide regulatory supervision of private health financing through medical schemes. Under the new Twin 

Peaks approach, it is envisaged that the CMS will continue to regulate medical schemes. 

 Council for overseeing recognised and statutory ombudsman schemes 

There are several ombudsman schemes currently operating in South Africa both statutory and voluntary.  

The Financial Services Ombud Schemes Act provides for the recognition of voluntary ombudsman 

schemes provided they comply with certain requirements. It also provides for complaints that fall 

outside of the jurisdiction of any recognised or statutory ombudsman scheme to be heard by a statutory 

ombudsman scheme created for that purpose.  

The various ombudsman schemes are detailed in the table following. 

Table 2.1: Ombudsman schemes 

Statutory Ombudsman schemes Voluntary Ombudsman schemes 

Pension fund adjudicator Long-term insurance ombud 

FAIS ombud Short-term insurance ombud 

 Banking adjudicator 

 

An independent council reporting to the Minister is responsible for the regulation and supervision of 

ombudsman schemes, including approving applications, coordinating the activities of the ombudsman 

schemes and monitoring compliance with the provisions of the Financial Services Ombud Schemes Act. 

The Financial Sector Conduct Authority, however, funds its activities and is responsible for the 

administration of the Act. 

Self-regulated organisations such as the exchanges which have dispute resolution mechanisms in place 

have to ensure that these schemes also comply with the minimum criteria laid down for ombudsman 

schemes to ensure coherence in the complaint’s resolution field in South Africa. 

The objective of the Act is to ensure that clients have easy and free access to an ombudsman to submit 

complaints, which is another step forward in the important task of protecting customers in South Africa. 
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 Financial Intelligence Centre  

Money laundering is an offence that involves concealing the nature of the proceeds of crime, avoiding 

prosecution for money laundering or diminishing the proceeds of crime. 

The Financial Intelligence Act (FICA) provides for control measures to facilitate the detection and 

investigation of money laundering that are based on three main principles:  

• Intermediaries in the financial system must know with whom they are doing business, the so-

called know your client principle. 

• The paper trail of transactions through the financial system must be preserved. 

• Possible money laundering transactions must be reported. 
 

The control measures introduced by FICA require that accountable institutions establish and verify the 

identity of their clients, keep certain records and report certain information. Accountable institutions 

include a long list of persons and institutions including authorised users (members of exchanges) and 

certain financial services providers. 

The regulatory authority responsible for the implementation of FICA is the Financial Intelligence Centre. 

The objective of the Financial Intelligence Centre (FIC) is to identify the proceeds of unlawful activities 

and to combat money laundering activities. FIC ensures that timeous financial intelligence is provided 

for use in the fight against crime, money laundering and terror financing.  

The centre collects, processes, analyses and interprets information received in terms of the various 

statutory reporting obligations. The Centre then advises law enforcement authorities, supervisory bodies 

(like the FSCA, JSE Ltd and the Banking Supervision Division of the SA Reserve Bank) and the intelligence 

services and cooperates with these organisations in the execution of their duties. 

2.3 Banks 

Banks are important to the economy of a country because they act as intermediaries through which the 

funds of surplus units (savers) can be made available to shortage units (borrowers), to finance productive 

investment activities. This is crucial to the functioning of the economy. 

Banks also provide a whole range of financial services and advice to the public, such as the payment 

services that are an everyday fact of life, and without which the economy cannot function smoothly. 

 Legal structure of banks 

All banks must, firstly, be registered as public companies, and be registered by the Registrar of Banks in 

terms of the Banks Act 94 of 1990, before they can commence business. 
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To get a banking license they need to meet stringent requirements, including the following: 

• The establishment of the proposed bank will be in the public interest. 

• The business the applicant proposes to conduct, is that of a bank. 

• The applicant will conduct the proposed business of a bank in the capacity of a public company 

incorporated and registered under the Companies Act. 

• The applicant will be able to establish itself successfully as a bank. 

• The applicant will have the financial means to comply, in the capacity of a bank, with the 

requirements of this Act. 

• The business of the proposed bank will be conducted in a prudent manner. 

• Every person who is to be a director or an executive officer of the proposed bank is, a fit-and-

proper person to hold the office of such director or executive officer. 

• Every person who is to be an executive officer of the proposed bank has sufficient experience of 

the management of the kind of business it is intended to conduct. 

• The composition of the board of directors of the proposed bank will be appropriate regarding the 

nature and scale of the business it is intended to conduct. 
 

 Typical product range of a bank  

Typically, the following products and services are offered to retail as well as to business customers: 

• Transactional accounts: These include products such as cheque, transmission accounts savings 

accounts. 

• Investment accounts: These include products such as call deposits, money-market accounts, or 

structured deposits 

• Bank cards: These include products such as debit cards, credit cards, garage or petrol cards. 

• Loans: These include products such as overdrafts, revolving credit plans, personal or business 

loans or mortgage bonds. 

• Asset finance: These include products such as instalment credit or lease agreement credit. 
 

2.4 Stock Exchanges 

The Johannesburg Stock Exchange (JSE) is a multi-asset class securities exchange, which provides a 

marketplace where equities, bonds, options and futures, and other securities can be traded. 

Buyers and sellers come together to trade during specific hours on business days. The Exchange imposes 

rules and regulations on the firms and brokers that are involved with them. If a particular company is 

traded on an exchange, it is referred to as listed. 
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The JSE is licensed to operate under the Financial Markets Act, 19 of 2012. The JSE is a self-regulatory 

organisation, setting and enforcing listing and membership requirements and trading rules. Currently 

the Financial Sector Conduct Authority (FSCA) supervises the JSE in the performance of its regulatory 

duties.  

For a long time, the JSE was the only stock exchange in South Africa, In the last two years four new 

alternate exchanges became operational each with their own focus area.  

2.5 Long-term Insurers  

The main purpose of long-term insurers is to provide appropriate products that assist clients in achieving 

their financial goals in life. Note that long-term insurers could be assisting both individual clients and 

groups of clients (such as employers wanting to provide for their employees) in achieving certain goals.  

Long-term insurers, therefore, also have a major duty to take care of people’s money, since millions of 

clients rely on them to invest and grow their hard-earned cash, so that they will be able to send their 

children to university, go on that dream holiday one day and, extremely important, be able to retire 

comfortably in their old age. 

Clients also rely on long-term insurers to be able to pay out lump sums and/ or monthly benefit payments 

to the affected families in case of adverse life events, such as unexpected death, disability and severe 

illnesses. These lump sums and/ or monthly benefit payments are used to ease the financial costs 

associated with, and to replace income/ earnings lost because of these adverse life events. 

 Legal structure of long-term insurers 

Because of their important role as custodians (or caretakers) of people’s money, long-term insurers 

currently need to be registered and licensed by the Registrar of Long-term Insurance in terms of the 

Long-term Insurance Act 52 of 1998, before they can commence business.  

To get the license, they need to meet stringent requirements in terms of the following: 

• Having sufficient capital and asset resources and reserves, to be able to pay claims. 

• Having sufficient actuarial, asset management and risk management skills in place, to prudently 

manage funds. 

• Creating actuarially sound, appropriate and sustainable products. 
 

Once the license to operate has been granted by the Registrar, these businesses must continue to meet 

appropriate conditions, including being appropriately capitalised, considering financial stability and 

safety and soundness concerns, maintaining sound corporate governance standards, having in place 

appropriate checks and balances, and applying sound capital management, risk management and 

compliance with relevant legislation and regulation. 
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In order to align with the Twin Peaks regulatory approach, the Insurance Act 18 of 2017 – gazette but 

not yet effective – will, in future, replace the prudential framework requirements of the current Long-

term and Short-term Insurance Acts, while market conduct will in the future be centralized in the 

Conduct of Financial Institutions Act (COFI).  

 Typical product range of long-term insurers 

A typical product range for a long-term insurer consist of the following: 

• Risk cover products: These products include whole life cover, term cover, accidental cover, 

funeral cover (assistance policy), disability, temporary disability and functional impairment cover, 

and severe illness cover. These products are also known as life risk policies. 

• Savings products: These products include endowment policies (long-term investment policies), 

sinking fund policies and retirement annuities. 

• Income provision products: These products include guaranteed annuities, living annuities and 

voluntary annuities.  

2.6 Short-term insurers 

The main purpose of short-term insurers is to provide a range of products that assist clients in protecting 

their physical assets such as homes, furniture and motor vehicles from unexpected loss or damage, by 

providing lump sums to repair or replace these expensive assets when the loss or damage occurs. In 

addition to this, clients can also protect themselves against unexpected legal claims against them, such 

as a claim for damages caused to a third party while driving a vehicle and having an accident. 

 Legal structure of short-term insurers 

Short-term insurers are currently required to be registered and licensed by the Registrar of Short-term 

Insurance in terms of the Short-term Insurance Act 53 of 1998, before they can commence business. To 

get their license they need to meet the same stringent requirements, in terms of the following: 

• Having sufficient capital and asset resources and reserves, in order to be able to pay claims. 

• Having sufficient actuarial, asset management and risk management skills in place, in order to 

prudently manage funds. 

• Creating actuarially sound and sustainable products. 
 

 Once the license to operate has been granted by the Registrar, these businesses must continue to meet 

appropriate conditions, including being appropriately capitalised, considering financial stability and 

safety and soundness concerns, maintaining sound corporate governance standards, having in place 

appropriate checks and balances, and applying sound capital management, risk management and 

compliance with relevant legislation and regulation. 
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 Typical product range of short-term insurers 

A typical product range for a short-term insurer would include, amongst others the following: 

• Motor vehicle insurance (known as a motor policy): Cover that provides cover against loss or 

damage to the client’s motor vehicle(s). 

• Homeowner’s insurance (known as a property policy): Cover that provides cover against loss or 

damage to the buildings and immovable or permanent goods and fixtures in the house, e.g. roof, 

fitted carpets and fitted cabinets. 

• Householder’s insurance (known as a property policy): Cover that provides cover against loss or 

damage to the content/ goods in the house, e.g. television and furniture. 

• All-risk insurance (known as a miscellaneous policy): Cover that provides cover against loss or 

damage to personal items when they are outside of the home (such as laptops and cell phones). 

• Personal liability insurance (known as a liability policy): Cover that provides cover against costs 

of any legal liabilities, such as third parties who sue the client for damages. 
 

2.7 Medical Schemes 

A medical scheme is established to provide medical financial aid to cover a large group of individuals. 

These individuals can be from the same employer group, or they could be a large group of private 

members. Members pay monthly contributions to a medical aid fund and when any of the members 

have medical expenses, the costs are paid from this fund. All registered medical schemes must comply 

with the provisions of the Medical Schemes Act 131 of 1998. 

 Legal structure of medical schemes 

All medical schemes must be registered by the Registrar of Medical Schemes with the concurrence of 

the Council of Medical Schemes and in terms of the Medical Schemes Act 131 of 1998, before they can 

commence business. 

  

In practice, many of the bigger insurance companies may offer both long-term and short-term 

insurance products, as well as pension fund and retail pension fund products and collective 

investment scheme products (also known as unit trusts). They can do this, provided they have 

obtained all of the relevant licenses, and provided they continue to meet the on-going requirements 

in order to offer all of these products. 
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To get the license they need to meet stringent requirements, including the following: 

• Members of the board of trustees and the principal officer of the proposed medical scheme must 

be fit-and-proper persons to hold the offices concerned. 

• The medical scheme is or will be financially sound. 

• The medical scheme has a sufficient number of members who contribute or are likely to 

contribute to the medical scheme. 

• The medical scheme does not or will not unfairly discriminate, directly or indirectly, against any 

person on one or more arbitrary grounds, including race, age, gender, marital status, ethnic or 

social origin, sexual orientation, pregnancy, disability and state of health. 

• The registration of the medical scheme is not contrary to the public interest. 

 

 

The Registrar may also demand from the person who manages the business of a medical scheme which 

is in the process of being established, financial guarantees to ensure the financial stability of the medical 

scheme. 

There are currently plans in place by the South African government to implement a National Health 

Insurance (NHI) scheme, which will most likely lead to extensive restructuring of the public and private 

healthcare sector, including medical schemes, over the next few years. 

 Typical product range of medical scheme 

A typical medical scheme offers one or more of the following, to meet various medical needs: 

• Basic care option: Provides members with cover for basic care (such as GP visits) through a 

network of providers, such as Medicross. 

• Hospital plan option (major medical expenses): Provides members with cover for procedures 

that require hospitalisation. 

• Day-to-day care option: Provides members with cover for day-to-day costs, such as GP or basic 

dentistry services, at the member’s own chosen service provider. 

• Medical savings plan: Allows members to allocate a portion (up to certain maximum 

percentages) of their contribution towards an individual savings account, which can be used to 

pay for medical services not covered under their scheme option. 

• Fully comprehensive plan option: This option typically covers all the above medical needs. 
 
 

 

Prescribed minimum benefits (PMBs) are the minimum level diagnosis, treatment and care that a 

medical scheme must cover – the PMB condition must be paid from the risk pool, in full. There are 

270 serious health conditions and 25 chronic diseases that form part of PMBs.  
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. 

2.8 Employee retirement benefit suppliers 

The main purpose of providers of retirement fund benefits is to provide a range of products that assist 

clients (corporate clients, such as business enterprises) to, in turn, assist their employees in saving money 

towards their retirement. Retirement products, such as pension funds and provident funds, are intended 

as vehicles to provide for an income at retirement stage and, as such, have favourable tax benefits to 

encourage saving. 

 Legal structure of employee retirement benefit suppliers 

Employee retirement benefit suppliers consist of suppliers who offer a range of retirement fund 

structures and retirement solutions to bigger and smaller companies. Bigger companies may opt to have 

their own registered pension funds, while smaller companies would use the employee retirement 

benefit suppliers’ umbrella fund. 

Each pension or provident fund is registered as an individual retirement fund by the Registrar of Pension 

Funds, and, as such, is governed by the Pension Funds Act 24 of 1956. The Commissioner for Inland 

Revenue also approves these funds so that contributions and benefits are taxed in accordance with the 

Income Tax Act, to enable the special tax concessions that apply to retirement benefit products. 

Initial and on-going requirements for actuarial soundness apply to anyone registering a retirement fund 

before a license to operate can be issued. In addition, the Pension Funds Act requires each fund to 

appoint a board of at least four members, who will have the duty to act as trustees on behalf of the 

registered retirement fund and to ensure that decisions made by the fund are in the best interests of its 

members (the employees who belong to the fund). 

Another requirement is that each retirement fund must have a set of rules which set out, amongst 

others, how the fund will be managed and administered, and how decisions about the fund will be made 

by the trustees 

 Typical product range of employee retirement benefit suppliers 

A typical product range for an employee retirement benefit supplier could consist of the following: 

• Group risk insurance benefits: These products include group life cover, group funeral cover, 

group occupational disability and temporary disability cover. 

• Pension fund benefits: These products provide registered pension funds for companies. 

• Provident fund benefits: These products provide registered provident funds for companies. 

• Preservation fund benefits: These products provide registered preservation pension or 

preservation provident funds for employees who leave a registered pension or provident fund 

due to resignation from employment. 
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• Umbrella funds: These funds provide access for companies to join an already registered pension 

or provident fund. 
 

2.9 Collective Investment Schemes  

Accessing a direct diversified portfolio in shares and other securities is mostly unaffordable to the 

everyday working individual. A collective investment scheme pools the fund of various smaller investors 

and invest it in a diversified portfolio. This provide a means for ordinary person to participate in investing 

in more sophisticated instruments, in order to achieve a growth on their investment that beats inflation 

over the longer term. 

 Legal structure of collective investment schemes  

Each collective investment scheme is individually registered by the Registrar of Collective Investment 

Schemes and is governed by the Collective Investment Schemes Control Act (CISCA), 45 of 2002. 

Each collective investment scheme is also obliged to appoint a trustee or custodian to ensure that the 

collective investment scheme manager operates the scheme according to the rules as set out in the 

‘deed’ that governs it, and that acts as custodian of all cash and securities in the investment portfolio 

(investment fund) of the scheme. 

Collective investment schemes (CIS) also need to meet the requirements and guidelines as set out in the 

ASISA Fund Classification Standard, which establishes and maintains a classification system for CIS 

portfolios in South Africa. 

The objectives of the ASISA Fund Classification Standard are as follows: 

• Promote investor awareness and understanding of CIS portfolio types. 

• Assist with the comparison of CIS portfolios within and across classification categories. 

• Assist with the assessment of potential risks of investing in a particular type of CIS portfolio. 
 
 

The purpose of the ASISA Fund Classification Standard is as follows: 

• Ensure that CIS portfolios adhere to the classification category definitions. 

• Standardise applications for approval of the classification of a CIS portfolio. 

• Facilitate the timeous and appropriate classification and reclassification of CIS portfolios. 
 

 Typical product range of collective investment schemes  

In consideration of the product range of a collective investment schemes, differentiation need to be 

made between the investment portfolios (or funds) offered, and the investment vehicle (or type of 

product) used. 
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The investment portfolios (or investment funds) are the different combinations of securities and assets 

that each fund is invested in, so that investors can choose from a range of funds to suit different 

investment needs. 

Examples of investment portfolios (funds) are the following: 

• Money-market funds: These funds invest in interest-bearing investments and are generally used 

by investors as a safe parking place for their money. 

• Equity funds: These funds invest in a range of shares (equities) on the stock market and can be 

general equity funds (diversified across all the sectors on the stock market) or specialist equity 

funds (invest in only one sector). These types of funds are used by investors to grow their capital 

over the long-term. 

• Income funds: These funds invest in bonds and rental property and are generally used by 

investors to provide them with an income from their lump sum investment. 

• Prudential funds: These funds invest into assets as set out by the Prudent Investment Guidelines 

contained in the Pension Funds Act and are thus suitable for investors who are saving towards 

their retirement. 

• Hedge funds: The funds use alternative investment strategies such as leverage and short selling 

in order to achieve higher than expected market return. However, hedge fund is also exposed to 

higher market risk than other traditional CIS funds. 
 
 

On the other hand, the investor can invest into any of the above type of funds via different types of 

investment vehicles, or products. These products include typical products offered by long-term insurers, 

such as retirement annuities and endowment policies. However, most collective investment schemes 

managers also offer clients a simple default collective investment scheme (unit trust) account, where all 

of the client’s transactions of buying and selling participatory interests (units) are recorded. 

2.10 Financial Services Providers (FSPs) 

The typical financial products provided in South Africa has been discusses in brief. Although these 

products are very important to ensure a person’s financial wellbeing (in the present as well as for their 

future), many people in South Africa are poorly educated about the importance of financial planning or 

are fearful about financial products due to their intangible nature, and due to the complexity of some of 

these products. For this reason, the industry also requires competent professionals who can provide 

clients with the necessary information and advice needed to achieve financial planning objectives, and 

in order to assist the client to make the right decisions on the most appropriate product for their specific 

needs.  
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A financial services provider (FSP) is the business or part of a business that distribute financial products 

to clients. Their role includes contacting and reaching clients (done through call centers, or by direct-

face-to-face contact, or at branches), educating and guiding clients on financial planning needs, providing 

clients with information about financial products and services, and advising clients in terms of 

appropriate products and services for their specific needs. 

The Financial Advisory and Intermediary Services (FAIS) Act regulates this provision of financial services 

by FSPs. Financial services include providing advice about financial products, distributing products 

(marketing and selling), dealing in products (trading equities, trading debt instruments), administering 

and providing supporting services (such as record-keeping, investment platform administration, and 

valuations). 

In terms of the FAIS act, persons who provide financial services on behalf of a financial services provider 

are known as representatives. Representatives are defined in the FAIS Act as any person who renders a 

financial service for or on behalf of a financial services provider, in terms of conditions of employment 

or any other mandatory agreement, but excludes a person rendering clerical, technical, administrative, 

legal or accounting service, which service does not require judgement on the part of that person, or does 

not lead a client to any specific transaction in respect of a financial product in response to general 

enquiries. 

Historically, there were many terms commonly used to describe the role of representative in the 

industry. You may have heard of the term’s agents, financial advisors or advisors, brokers and 

intermediaries. 

Each financial services provider must appoint the requisite number of key individuals required to manage 

and oversee the representatives and ensure that the financial services provider adhere to the licensing 

requirements and ongoing licensing responsibilities. 

 Legal structure of Financial Services Providers 

Before the Financial Advisory and Intermediary Services Act, 37 of 2002 (FAIS), came into being, anyone 

could be employed or mandated directly by a product supplier to distribute products, based mainly on 

their ability to sell the products effectively. 

Currently, however, financial services providers are required to apply to the Financial Services Conduct 

Authority (FSCA) for a license in terms of the FAIS Act before they may operate as a financial services 

provider. 

This license sets out the different product categories in respect of which the financial services providers 

may provide financial services. 



 
© Compliance and Learning Center (Pty) Ltd                        Page | 24 
 

The FAIS Act also requires all key individuals (managing staff who oversee the provision of financial 

services to clients in an FSP) to meet certain fit-and-proper requirements. Representatives are required 

to meet similar fit-and- proper requirements as those applicable to key individuals.  

Financial services providers are required to keep updated registers of all the representatives authorised 

to act on behalf of the FSP. Any representative who loses his/ her fit-and-proper status needs to be 

removed from the register and prohibited from acting on behalf of any financial services provider. 
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TOPIC 3 REGULATORY FRAMEWORK OF THE FINANCIAL SERVICES SECTOR 

 

3.1 Introduction 

This topic considers the various pieces of legislation and regulatory initiatives applicable to the financial 

services sector. 

3.2 Financial Sector Regulation Act (Twin Peaks) 

The Twin Peaks approach came into effect in the Financial Sector Regulation Act and separates 

prudential and market conduct regulation and supervision and make this applicable across all financial 

services institutions.  

Within this approach, a new Prudential Authority (PA), a division of the South African Reserve Bank 

(SARB), is responsible for regulating the prudential aspects of banks and insurers, while the Financial 

Services Board (FSB) has been dissolved and replaced by a new entity, the Financial Sector Conduct 

Authority (FSCA), who is responsible for regulating market conduct and fair treatment of financial clients. 

 

 

 

The main policy objectives of the Financial Services Regulation Act and the Twin Peaks approach are the 

following: 

• Financial stability: Preserving the stability and financial soundness of financial institutions and 

market infrastructures in South Africa. 

• Client protection and market conduct: Protecting clients of financial products and services and 

ensuring that financial institutions treat their customers fairly. 

• Inclusion: Expanding access to appropriate financial products and services to ensure the financial 

inclusion of all South Africans. 

LEARNING OUTCOMES 

After studying the topic, the learner should be able to- 

• Provide an overview of the different legislation and regulatory initiatives applicable to the financial 

services sector. 

Prudential regulation definition 

Prudential regulation is type of financial regulation that requires financial firms to control risks and 

hold adequate capital as defined by capital requirements. 
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• Combating of financial crime: Combating financial crime to ensure the integrity of the financial 

sector. 
 

The Financial Sector Regulation (FSR) Act 9 of 2017, thus creates the main foundation for the Twin Peaks 

approach and grants the Financial Services Conduct Authority (FSCA) and the Prudential Authority (PA) 

powers to enforce appropriate regulation. 

In addition, a number of additional structures are established, in terms of this Act, to support 

achievement of the objectives: 

• The Council of Financial Regulators: This council provides inter-agency coordination between 

the two new regulators (PA and FSCA) on issues of legislation, enforcement and market conduct. 

It also includes relevant standard-setters, such as the Independent Regulatory Board for Auditors. 

• The Financial Stability Oversight Committee (FSOC): The Committee comprises the South African 

Reserve Bank, Financial Services Conduct Authority and National Treasury. This committee co-

ordinates efforts to maintain financial stability and limit systemic risk by, amongst others, 

identifying and responding appropriately to risks in the financial system, and by playing an 

advisory role in crisis management and resolution. 

• The Ombud Council: The council aims to promote the awareness, accessibility and use of the 

ombud system, take steps to improve its effectiveness, and promote cooperation and 

coordination amongst ombud schemes. The Ombud Council will oversee all ombud schemes. In 

instances where the jurisdiction of a complaint is unclear, the Ombud Council is empowered to 

determine which ombud is responsible for hearing the complaint. 
 

For now, medical aids will continue to be regulated under the Department of Health and the Council of 

Medical Schemes; while the National Credit Regulator (NCR), which regulates and represents the 

interests of creditors, particularly the poor and low-income earners, will work cooperatively together 

with FSCA. 

With the signing into law of the Financial Sector Regulation Act, phase one of implementing the Twin 

Peaks approach, which focused on creating the necessary structures for Twin Peaks implementation, is 

complete. 

The table following outlines the framework for licensing and supervision of existing laws in Phase 1 of 

the Financial Sector Regulation Act. 
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Table 3.1: Licensing and supervision of existing laws in Phase 1 

Act regulated under 
New licensing 

authority 
Subordinate 
legislation 

Supervision & 
Enforcement 

Cooperative Banks Act 

Prudential Authority 
(PA) 

Existing subordinate 
legislations 

PA supervises and 
enforces requirements 
of legislation where it 
is the licensing 
authority and 
requirements of 
standards and 
subordinate legislation 
it issues 

Mutual Banks Act 

Dedicated Banks Bill 

Long Term Insurance 
Act 

New Standards may be 
issued 

Prudential Standards 
issued by PA 

Conduct Standards 
issued by FSCA 

Short-term Insurance 
Act 

Pension Funds Act 

Financial Sector 
Conduct Authority 
(FSCA) 

 

FSCA supervises and 
enforces requirements 
of legislation where it 
is the licensing 
authority and 
requirements of 
standards and 
subordinate legislation 
it issues 

FAIS Act 

Collective Investment 
Schemes Control Act 

Friendly Societies Act 

Financial Markets Act 

Credit Rating Services 
Act 

National Credit Act 
National Credit 
Regulator (NCR) 

Standards issued by 
the PA and FSCA will 
apply to entities 
licensed by the NCR. 
Standards will be 
issued in consultation 

NCR remains but PA & 
FSCA supervise and 
enforce requirements 
of standards and 
subordinate legislation 
they issue 

3.3 The Insurance Act 

The Insurance Act was passed by the National Council of Provinces in December 2017 

The Insurance Act brings with it changes to the Long-Term Insurance Act (LTIA), Short Term Insurance 

Act (STIA) and more specifically the Policyholder Protection Rules (PPR), creating new opportunities for 

existing insurers and providing for licensed micro-insurance products. 

Amendments to insurance legislation aim to give more South Africans the opportunity to cover 

themselves and their assets and will provide for greater protection for policyholders. 

The Long-term insurance act and the Short-term insurance act will govern market conduct of insurers 

while the Insurance Act will apply from a prudential point of view, to all insurers. 
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3.4 Financial institutions (Protection of Funds) Act 

The Financial Institutions (Protection of funds) Act, 2001 considers the duties and obligations of financial 

institutions such as retirement funds, insurers and fund asset managers relating to the investment, safe 

custody and administration of fund and trust property. This Act also deals with the powers bestowed on 

regulators to protect such funds and trust property. 

• This Act refers to some of the duties expected of fund trustees, including the following: 

• Declaring interest and avoiding conflicts of interest. 

• Acting with due care and observing utmost good faith. 

• Prohibiting use of und assets for personal gain. 

• Requiring investment to be made and managed in accordance with the investment mandate. 

• Ensuring that assets are held in fiduciary capacity in a separate account. 

 

3.5 Conduct of Financial Institutions Bill (COFI) 

Work has also progressed on the second phase of Twin Peaks implementation. This phase focuses on 

harmonizing different financial sector legislation, such as the Banks Act, Financial Advisory and 

Intermediary Services Act and the Long- and Short-term Insurance Acts with the Financial Sector 

Regulation Act, and to implement the overarching structure of market conduct in the form of the 

Conduct of Financial Institutions Act (COFI) Act. 

According to National Treasury’s discussion document Treating Customers Fairly in the financial sector, 

a draft Market Conduct Policy Framework for South Africa (2014), the COFI Act should entrench a 

consistent and complete approach to market conduct across the financial sector, focus on achieving fair 

customer outcomes, and empower the Financial Sector Conduct Authority to monitor and respond 

proactively and pre-emptively to poor market conduct practices observed, taking intrusive steps where 

necessary to change the cultural attitude of financial institutions towards greater customer-centricity. 

From a licensing perspective, in the second phase, all financial institutions will need to obtain a license 

from the Financial Sector Conduct Authority (FSCA), and a separate, additional license from the 

Prudential Authority, should they be subject to prudential requirements. The FSCA license will authorise 

entities to carry out specified categories of regulated activities, for specified categories of customer. 

At this stage, work on Phase 2 is on-going, and an updated overall timeline for implementation has not 

been published. 

3.6 Treating Customers Fairly (TCF) 

The TCF framework governs the way financial institutions conduct their business with clients, ensuring 

that all clients are treated fairly during all stages of the product lifecycle and advice process. The TCF 

initiative is seen as an important component to strengthen market-conduct objectives in the financial 

services sector. 
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To ensure that financial services organisations such as financial product suppliers and financial services 

providers treat their customers fairly, they must demonstrate that they meet the following six principles 

or fairness outcomes: 

1. The fair treatment of customers must be central to the organisation’s culture. 

2. Products and services marketed and sold in the retail market must be designed to meet the needs 

of identified customer groups and targeted accordingly. 

3. Customers must be given clear information and be kept appropriately informed before, during 

and after the time of contracting. 

4. Where customers receive advice, this must be suitable, and must consider their current 

circumstances. 

5. Products must perform as customers have been led to expect to expect; and the service must be 

of an acceptable standard and must be what your customers are expecting. 

6. There must be no unreasonable post-sale barriers to change product, switch provider, submit a 

claim or make a complaint. 
 
 

Financial Services Providers are already required in terms of the FAIS fit and proper requirement to 

adopt, document and implement an effective governance framework that provides for the fair treatment 

of clients.  

3.7 Retail Distribution Review (RDR) 

Against the background of the Treating Customers Fairly approach to market conduct regulation, the 

Retail Distribution Review (RDR) discussion document, published by the Financial Services Board in 

November 2014, proposed a series of regulatory reforms aimed at ensuring distribution models that 

adheres to the following: 

• Support the delivery of suitable products and provide fair access to suitable advice for financial 

customers. 

• Enable customers to understand and compare the nature, value and cost of advice and other 

services that intermediaries provide. 

• Enhance standards of professionalism in financial advice and intermediary services to build client 

confidence and trust. 

• Enable customers and distributors to benefit from fair competition for quality advice and 

intermediary services, at a price more closely aligned with the nature and quality of the service 

being rendered. 

• Support sustainable business models for financial advice that enable advisor businesses to viably 

deliver fair customer outcomes over the long term. 
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The RDR sets out 55 proposals for future regulatory policy, aimed at achieving these objectives. These 

proposals are also being implemented in phases as seen in the review of existing legislation and 

introduction of new legislation. 

The on-going phased implementation of these proposals seek to give retail customers confidence in the 

retail financial services market, and trust that product suppliers and advisors will treat them fairly. This, 

in turn, will support a more sustainable market for the financial services industry over the long term. 

3.8 Overview of the Financial advisory and intermediary services (FAIS) Act 

The Financial Advisory and Intermediary Services (FAIS) Act regulates the giving of financial services to 

clients in relation to a financial product. 

FAIS can be regarded as putting on record the principles on which good business with clients should be 

based. The main goal of the act is client protection to maintain trust in the industry and maintaining 

systemic stability. 

The FAIS act was enacted in November 2002 but became effective in 2004. 

3.9 FAIS General Code of Conduct 

Board Notice 80 of 2003, also known as the General Code of Conduct, is aimed at giving effect to the 

protection of clients and setting standards that professionalize the financial services industry. 

This Board Notice sets out minimum standards of ethical behaviour for the representative and the 

financial services provider. The Code of Conduct should be considered a legally binding document that 

applies to all financial services providers and their representatives. The main goal of the Codes of 

Conduct is to set duties when rendering a financial service to ensure protection of clients. 

In addition to the General Code of Conduct, which applies to all FSPs and representatives, there are 

other specific codes in respect of specific services: 

• Code of Conduct for Discretionary FSPs. 

• Code of Conduct for Administrative FSPs. 

• Code of Conduct for FSPs involved in FOREX investment business. 

• Code of Conduct for FSPs conducting short-term deposit business. 
 

3.10 Financial Intelligence Centre Act (FICA) 

The Purpose of the Financial Intelligence Centre Act (FICA) is to assist in the identification of the proceeds 

of unlawful activities, combat money laundering, combat the financing of terrorist and related activities 

by establishing the Financial Intelligence Centre and Anti-Money Laundering Advisory Council as well as 

imposing duties on institutions that can be used for money laundering (call accountable institutions). 
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FICA contains a number of control measures aimed at facilitating the detection and investigation of 

money laundering and terrorist financing and imposes specific responsibilities on financial institutions 

before commencing a business relationship with a client, as well as during the lifecycle of the business 

relationship. These responsibilities include the following: 

• Performing a customer due diligence. 

• Keeping up-to-date records of identities of clients and transactions entered into with clients. 

• Reporting certain financial transactions of a specific threshold or frequency of occurrence to the 

Financial Intelligence Centre. 

• Reporting any suspicious or unusual transactions to the Financial Intelligence Centre. 

• Formulating and implementing a Risk Management Plan and Compliance Program to risk rate 

client groups and transactions. 

• Identifying Prominent Influential Persons (PEPS). 

• Providing training to their employees. 

• Appointing a Nominated Official to ensure compliance with the provisions of FICA. 
 

The Financial Intelligence Centre Amendment Act of 2017 introduced a risk-based approach to customer 

due diligence and recognises that the risks of money laundering and terrorist financing vary within and 

between sectors. 

The risk-based approach incorporates the following three key elements: 

• Strengthening anti-money laundering and combating terrorist financing through a more 

consultative approach, based on partnerships between key stakeholders in both the public and 

private sectors. 

• Improving co-ordination and collaboration to ensure more effective preventive measures and 

better enforcement measures. 

• More customer-friendly and less-costly approach to implementation of anti-money laundering 

and combating terrorist financing, in line with the Treat Customers Fairly initiative. 
 

The risk-based approach is intended to offer a better, more cost-effective alternative to the prescriptive 

tick box’ approach, enabling financial institutions to spend more time only on customers assessed to be 

risky, in order to meet compliance requirements more efficiently.  

The purpose of the new provisions is that institutions in the financial system are dealing with known 

customers, who are conducting legitimate business, and that they are able to spot when customers are 

conducting business that may be of an illicit nature and report that to the correct authorities. 
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3.11 Protection of Personal Information Act (POPI) 

The Protection of Personal Information Act (POPI) was introduced in response to the perceived threat 

posed by the unregulated processing of personal information. It aims to regulate the processing of 

personal information, and to give effect to the constitutional right to privacy, by introducing measures 

to ensure that organisations use personal information in a fair, reasonable, responsible and secure 

manner. 

All institutions who use personal information are bound by this piece of legislation, which applies to 

personal information of clients, prospects, employees, product suppliers or any other party. 

Generally speaking, personal information must be collected directly from the client, and must be 

collected for a specific, explicitly defined, lawful purpose.  

Therefore, financial services providers (FSPs) must be sure to define and know why they are collecting 

and processing personal information. The FSP must also ensure that the client is explicitly informed of 

the personal information that will be processed. This must be done in writing, and a record of the 

notification must be retained. 

The FSP should only process personal information, which is adequate, relevant and not excessive for the 

purpose of processing; in other words, only process what is necessary. 

There is a duty on the FSP to take reasonable steps to ensure that personal information records are 

complete, accurate, not misleading and updated. This includes the obligation to ensure that reasonable 

steps are taken to update client information from time to time. 

Records may not be retained for longer than is necessary in order to achieve the purpose for which they 

were collected and must be destroyed after that period. Retention policies should therefore be 

implemented to ensure compliance with this requirement. 

Section 19 of the Act provides that the FSP (‘responsible party’) must ensure the integrity and 

confidentiality of the personal information in its possession, by putting the appropriate and reasonable 

technical and organisational measures’ in place to prevent the loss of, damage to, unauthorised 

destruction of, unlawful access to, or unlawful processing of’ the personal information. 

3.12 Sectorial laws 

Product suppliers are the entities that issues the financial products for example the pension fund or 

insurance companies. 

Conduct of product suppliers and the stipulations to which the composition of financial must comply 

with is regulated under the following various sectorial laws: 

• The Banks Act: Regulates the deposit taking activities of a Bank 
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• The Long-term Insurance Act: Regulates long term insurers 

• The Short-term Insurance Act: Regulates Short-term insurers 

• The Pension Funds Act: Regulates pension and provident funds 

• The Medical Schemes Act: Regulates Medical Schemes 

• The Collective Investment Schemes Control Act (CISCA): Regulates traditional Collective 

Investment Schemes and hedge fund Collective Investment Schemes. 

 

 

 


