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Course summary 

This text considers the powers of the Financial Sector Conduct Authority in terms of administration of 
the Financial Advisory and Intermediary Services (FAIS) Act, including enforcement action and other 

measures that may be taken to maintain the integrity of the financial services industry. 

Time allotted for course 

The course consists of 3 topics with an assessment that needs to be completed. The time allotted for 

each aspect is as follows: 

Topic 
number Title 

Word 
count Level 

Time 
allotted 

Topic 1 Overview of the Financial Sector Conduct 
Authority 

2 634 Entry 25 minutes 

Topic 2 Rights of the Financial Sector Conduct 
Authority 

1 999 Entry 15 minutes 

Topic 3 Enforcement Action 2 318 Entry 20 minutes 

 Assessment   0 minutes 
 

   Total time 1.0 

 

Assessment and certification 

After completion of the workshop the learner must complete an electronic assessment on the learning 

management system. 

 Form of assessment: Multiple Choice Questions 
 Number of questions: 10 questions 
 Duration: 30 minutes 
 Competency mark: 60% 

 

Upon obtaining a competency mark of 60% the learning will receive a certificate of completion. The 
learner will be afforded an opportunity to re-do the workshop should a competency mark not be 

attained. 
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TOPIC 1 OVERVIEW OF THE FINANCIAL SECTOR CONDUCT AUTHORITY 

 

1.1 History of the Financial Sector Conduct Authority 

The Financial Services Board was established in 1991 based on recommendations by the Van der Horst 

Committee to create an independent body to supervise and regulate the non-banking financial services 

industry. A number of additional acts later expanded and increased the role of the Financial Services 
Board.  

In September 2004, the Financial Advisory and Intermediary Services Act (FAIS) expanded the mandate 
of the Financial Services Board to include aspects of market conduct in the banking industry. 

Financial Intelligence Centre Act (2001) and subsequent amendments have added responsibilities to the 
Financial Services Board to combat money laundering. 

On 21 August 2017, the Financial Sector Regulation Act (FSR Act) was signed into law.  

Among other changes. the Financial Sector Regulation Act (FSR Act) created a prudential regulator, the 
Prudential Authority (PA) and a market conduct regulator, the Financial Sector Conduct Authority (FSCA). 

The Prudential Authority (PA) is responsible for regulating banks, insurers, cooperative financial 
institutions, financial conglomerates and certain market infrastructures. 

LEARNING OUTCOMES 
After studying the topic, the learner should be able to- 

 Give and overview of the history of the Financial Sector Conduct Authority (FSCA). 
 Describe the structure of the Financial Sector Conduct Authority (FSCA). 
 Understand the objectives, functions, vision, mission and values of the Financial Sector 

Conduct Authority (FSCA). 
 Describe the current standing of the commissioner and committees of the Financial Sector 

Conduct Authority (FSCA). 
 Describe the duties of the different departments of the FAIS division of the Financial Sector 

Conduct Authority (FSCA). 
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Financial Sector Conduct Authority (FSCA) was given the mandate of market conduct regulator of 
financial institutions that provide financial products and financial services, and financial institutions that 

are licensed in terms of a financial sector law, including banks, insurers, retirement funds and 
administrators, and market infrastructures. 

On April 1, 2018, the Prudential Authority (PA) assumed the Financial Services Board’s responsibilities 

for non-bank financial institution prudential supervision and the Financial Services Board’s 
responsibilities for market conduct were assumed by Financial Sector Conduct Authority (FSCA). 

This text considers the powers of the Financial Sector Conduct Authority in terms of administration of 
the Financial Advisory and Intermediary Services (FAIS) Act. 

1.2 Overview of the Financial Sector Conduct Authority (FSCA) 

The Financial Sector Conduct Authority (FSCA) is the market conduct regulator of financial institutions, 

that provide financial products and financial services, financial institutions that are licensed in terms of 
a financial sector law, including banks, insurers, retirement funds and administrators, and market 

infrastructures. 

At present (August 2020), the Financial Sector Conduct Authority is still moving from the silo regulation 

model to the twin peaks model of regulation. Therefore, the current structure with different division are 

still considered in this text but this is to change in the near future.  

 What the Financial Sector Conduct Authority (FSCA) do 

The Financial Sector Conduct Authority (FSCA) is responsible for market conduct regulation and 
supervision. Financial Sector Conduct Authority (FSCA) aims to enhance and support the efficiency and 

integrity of financial markets and to protect financial customers by promoting their fair treatment by 
financial institutions, as well as providing financial customers with financial education. The Financial 

Sector Conduct Authority (FSCA) will further assist in maintaining financial stability. 

The Financial Sector Conduct Authority (FSCA) is sometimes referred to as the Authority. 
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 Objectives of the Financial Sector Conduct Authority (FSCA) 

The objectives of the Financial Sector Conduct Authority (FSCA) are as follows 

 Enhance the efficiency and integrity of financial markets. 

 Promote fair customer treatment by financial institutions. 

  Provide financial education and promote financial literacy. 

 Assist in maintaining financial stability. 

 The Function to the Financial Sector Conduct Authority (FSCA) 

The Financial Sector Conduct Authority (FSCA) has powers to make conduct standards under the 

Financial Sector Regulations (FSR) Act, in addition to powers under sector-specific laws. 

The functions of the Financial Sector Conduct Authority (FSCA) in terms of the Financial Sector 
Regulations (FSR) Act are as follows: 

 Regulate and supervise, in accordance with the financial sector laws, the conduct of financial 
institutions. 

 Co-operate with, and assist, the South African Reserve Bank, the Financial Stability Oversight 
Committee, the Prudential Authority, the National Credit Regulator, and the Financial 
Intelligence Centre, as required in terms of the Financial Sector Regulations (FSR) Act. 

 Co-operate with the Council for Medical Schemes in the handling of matters of mutual interest. 

 Promote, to the extent consistent with achieving the objective of the Financial Sector Conduct 
Authority (FSCA), sustainable competition in the provision of financial products and financial 
services, including co-operating and collaborating with the Competition Commission. 

 Promote financial inclusion. 

 Regularly review the perimeter and scope of financial sector regulation. and take steps to 
mitigate risks identified to the achievement of its objective or the effective performance of its 
functions. 

 Administer the collection of levies and the distribution of amounts received in respect of levies. 

 Conduct and publish research relevant to its objective. 

 Monitor the extent to which the financial system is delivering fair outcomes for financial 
customers, with a focus on the fairness and appropriateness of financial products and financial 
services and the extent to which they meet the needs and reasonable expectations of financial 
customers. 

 Formulate and implement strategies and programmes for financial education for the general 
public. 
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 Vision, Mission and Value statements 

The subsections following considers the vision, mission and value statements of the Financial Sector 

Conduct Authority (FSCA). 

(I) Vision 

To ensure an efficient financial sector where customers are informed and treated fairly. 

(II) Mission 

To ensure a fair and stable financial market, where consumers are informed and protected, and where 
those that jeopardize the financial well-being of consumers are held accountable. 

(III) Values 

The Financial Sector Conduct Authority (FSCA) has adopted the following values: 

 Agility 

 Camaraderie 

 Diligence 

 Fairness 

 Integrity 

 Perseverance 

1.3 The Commissioner 

The Commissioner is the natural person that has been appointed in terms of the Financial Sector 

Regulation (FSR) Act to regulate the conduct of product suppliers and financial services providers.  

The main duty of the Commissioner is to protect clients and maintain the integrity of the financial 
services sector. 

As a transitional measure and to ensure a seamless transition to the Financial Sector Conduct Authority 
(FSCA), the Minister has determined that the current Financial Services Board (FSB) Executive Committee 

will stay on to assist with the creation of the Financial Sector Conduct Authority (FSCA) and 

disestablishment of the Financial Services Board (FSB). The Minister has further determined that the 
Chairperson of the current Financial Services Board (FSB) Board, Mr Abel Sithole will be caretaking as the 

Financial Sector Conduct Authority (FSCA) Commissioner until the new Commissioner is appointed.  



 
© Compliance and Learning Center (Pty) Ltd        Page | 8 
 

The Executive Committee and the Chairperson will be assisted by Ms Katherine Gibson from National 
Treasury who together with the Exco and the Chairman, will be acting as the Transitional Management 

Committee of the Financial Sector Conduct Authority (FSCA) from 1 April 2018. Advertisements for the 
new Commissioner and Deputy Commissioners will be placed in the National press on the 01 April, 

shortlisting and appointment will be done in terms of the Transitional Regulations Gazetted on Friday 

the 29 March. 

1.4 The Committees 

As a transitional measure and to ensure a seamless transition to the Financial Sector Conduct Authority 
(FSCA), the Minister has determined that the current Financial Services Board (FSB) Executive Committee 
will stay on to assist with the creation of the Financial Sector Conduct Authority (FSCA) and 
disestablishment of the Financial Services Board (FSB). The Minister has further determined that the 
Chairperson of the current Financial Services Board (FSB) Board, Mr Abel Sithole will be caretaking as the 
Financial Sector Conduct Authority (FSCA) Commissioner until the new Commissioner is appointed. The 
Executive Committee and the Chairperson will be assisted by Ms Katherine Gibson from National 
Treasury who together with the Exco and the Chairman, will be acting as the Transitional Management 
Committee of the Financial Sector Conduct Authority (FSCA) from 1 April 2018. Advertisements for the 
new Commissioner and Deputy Commissioners will be placed in the National press on the 1st of April, 
shortlisting and appointment will be done in terms of the Transitional Regulations Gazetted on Friday 
the 29th March. 

1.5 Regulatory liaison 

The Financial Sector Conduct Authority (FSCA) is a proactive member of International and Regional 
organisations: 

The Financial Sector Conduct Authority (FSCA) is a proactive member of the following International 

organisations: 

 International Organisation of Pension Supervisors (IOPS) 

 International Organisation of Securities Commissions (IOSCO) 

 International Association of Insurance Supervisors (IAIS) 

 Financial Action Task Force (FATF) through the Financial Intelligence Centre (FIC) 

 International Financial Consumer Protection Organisation (FinCoNet) 
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The Financial Sector Conduct Authority (FSCA) is a proactive member of the following International and 
regional organisations: 

 Committee of Insurance, Securities and Non-Banking Financial Authorities (CISNA) 

 Eastern and South African Anti Money Laundering Group (ESAAMLG) 

 African-Middle East Regional Committee (AMERC) 

 Growth and Emerging Markets Committee (GEM) 
 

 National Memoranda of Understanding 

The Financial Sector Conduct Authority (FSCA) liaises with and monitor local and international regulatory 

developments in the financial sector, including developments within the Financial Stability Board, World 
Bank, International Monetary Fund, Southern African Development Community, and similar bodies. 

The Financial Sector Conduct Authority (FSCA) engages and cooperates with various regulatory 
authorities. We had entered into bilateral and multilateral co-operation with local and foreign regulatory 

authorities through the signing of Memoranda of Understanding (MoU). The Financial Sector Conduct 

Authority (FSCA) has entered into more than 95 MoUs (bilateral and multilateral MoUs). 

The Financial Sector Conduct Authority (FSCA) provides the secretariat and administrative services to 

Committee of Insurance, Securities and Non-banking Financial Authorities (CISNA). As the Secretariat, it 
provides necessary support for the bi-annual and other meetings of Committee of Insurance, Securities 

and Non-banking Financial Authorities (CISNA). It also manages the Committee of Insurance, Securities 

and Non-banking Financial Authorities (CISNA) website.  
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Who is CISNA? 

CISNA stands for the Committee of Insurance, Securities and Non-banking Financial Authorities 

(CISNA) 

CISNA forms part of the Trade, Industry, Finance and Investment Directorate with the Southern 

African Development Community (SADC) and reports to the SADC Committee of Ministers of Finance 

and Investment through the Committee for Senior Treasury Officials. CISNA was established in 1998. 
It consists of the non-banking financial institution authorities, namely, capital markets, collective 

investment schemes, insurance companies, retirement funds and providers of intermediary services 
in the SADC. 

CISNA Vision is “A financially stable region with a harmonised regulatory and supervisory framework 

for Non-Banking Financial Institutions.” 

 CISNA Mission is “To promote financial stability by effectively and efficiently championing a process 
of collaboration, engagement and co-ordination between the NBFI regulators and stakeholders 
through policy research, capacity building and market development initiatives” 

 CISNA will strive to achieve its Vision and Mission by focusing on the following four strategic themes: 

 Harmonisation. 

 Capacity Building and Cooperation. 

 Market Development. 

 Consumer Protection and Education. 
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1.6 Function to the FAIS division of the Financial Sector Conduct Authority (FSCA) 

The FAIS Division of the Financial Sector Conduct Authority (FSCA) is responsible for the regulation of 
Financial Services Providers (Financial Services Provider (FSP)). The functions of the FAIS division 

Financial Sector Conduct Authority (FSCA) are as follows: 

 To register financial services providers (FSPs) after being satisfied that the fit and proper 
requirements are met. 

 Supervising Financial Services Providers (FSPs) 

 Ensuring compliance of Financial Services Providers (FSPs) and regulated officers 
(representatives, key individuals and compliance officers) with the Financial Advisory and 
Intermediary Services (FAIS) Act. 

 Taking enforcement action against those Financial Services Providers (FSPs) and regulated 
officers that does not comply with the Financial Advisory and Intermediary Services (FAIS) Act. 

 
 

The FAIS Division of the Financial Sector Conduct Authority (FSCA) is responsible for the regulation of 
Financial Services Providers (FSPs). The division is divided in four departments namely registration, 

supervision, compliance and enforcement. The main responsibilities of each department are considered 
in the subsections following. 

(I) Registration department 

This department is responsible for the following: 

 Processing of all new license applications. 

 Approval of compliance officers. 

 Processing profile changes for key individuals and compliance officers. 

 Processing requests from Financial Services Providers (FSPs) for the lapsing of licenses. 

 Approval of mandates and application forms for discretionary Financial Services Providers (FSPs) 
and Administrative Financial Services Provider (FSP). 

 The maintenance of the central Register or Representatives. 

 The supervision of recognised Representative bodies. 

 The screening of new applications and examination bodies. 

 Screening and processing of applications for the recognition of qualifications. 
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(II) Supervision department 

This department is responsible for the following: 

 On-site risk assessment visits to Financial Services Providers (FSPs) and compliance practices. 

 Processing and inspecting all financial statements, audit reports and compliance reports. 

 Approval of and the monitoring of on-going requirements of nominee companies. 

 Liaison and consultation with industry bodies and other authorities relating to the supervision of 
Financial Services Providers (FSPs). 

 Liaison with industry relating to changes in subordinate legislation. 
 

(III) Compliance department 

This department is responsible for the following: 

 Dealing with complaints against Financial Services Providers (FSPs) that cannot be referred to the 
FAIS Ombud. 

 Investigations into the affairs of Financial Services Providers (FSPs).  

 Regulatory action (suspension and withdrawal of licenses).  

 Debarments related to regulatory action. 
 

(IV) Enforcement department 

This department is responsible for the following: 

 The suspension and withdrawal of licenses. 

 Recording of debarments of representatives. 

 Debarment of persons other than representatives. 

 Requesting and managing the inspections of Financial Services Providers (FSPs). 

 Interaction between the FAIS division and the Financial Sector Conduct Authority (FSCA) 
Enforcement Committee. 

 The analysis of the determinations of the Ombud for Financial Services Providers (FSPs). 

 The investigations of referrals from the Ombud for Financial Services Providers (FSPs). 
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1.7 Contact details of the Financial Sector Conduct Authority (FSCA) 

 Details of the head office 

 Website: https://www.fsca.co.za(link is external) 

 Email: info@fsca.co.za  

 Postal Address: PO Box 35655, Menlo Park, 0102 

 Street Address: Riverwalk Office Park, Block B, 41 Matroosberg Road, Ashlea Gardens, PRETORIA, 
0081 

 Phone numbers: 012 428 8000 | 012 428 8012 | 080 020 2087 | 080 011 0443 

 Fax number: 012 347 0221 

 Directories: National Government Directory: State Owned Enterprises (SOEs) 

 Contact details of Chairperson  

 Name: Abel Sithole, Mr 

 Postal Address: PO Box 35655, Menlo Park, 0102 

 Street Address: Riverwalk Office Park, Block B, 41 Matroosberg Road, Ashlea Gardens, PRETORIA, 
0081 

 Phone numbers: 012 428 8000 | 012 428 8012 | 080 020 2087 | 080 011 0443 

 Fax number: 012 347 0221 

 E-mail: ronette.hartze@gepf.co.za  

 Contact details of Chief Executive Officer:  

 Name: Dube Tshidi, Adv 

 Postal Address: PO Box 35655, Menlo Park, 0102 

 Street Address: Riverwalk Office Park, Block B, 41 Matroosberg Road, Ashlea Gardens, PRETORIA, 
0081 

 Phone numbers: 012 428 8000 | 012 428 8012 | 080 020 2087 | 080 011 0443 

 Fax number: 012 347 0221 

 E-mail: Dube.Tshidi@fsca.co.za  
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 Contact details of Information Officer (PAIA) 

 Name: Tshifhiwa Ramuthage, Ms 

 Postal Address: PO Box 35655, Menlo Park, 0102 

 Street Address: Riverwalk Office Park, Block B, 41 Matroosberg Road, Ashlea Gardens, PRETORIA, 
0081 

 Phone numbers: 012 428 8000 | 012 428 8012 | 080 020 2087 | 080 011 0443 

 Fax number: 012 347 0221 

 E-mail: kwena.mabutsa@fsca.co.za 

 Contact details of Deputy Information Officer (PAIA): Thapelo Mamuno, Mr 

 Name: Thapelo Mamuno, Mr 

 Postal Address: PO Box 35655, Menlo Park, 0102 

 Street Address: Riverwalk Office Park, Block B, 41 Matroosberg Road, Ashlea Gardens, PRETORIA, 
0081 

 Phone numbers: 012 428 8000 | 012 428 8012 | 080 020 2087 | 080 011 0443 

 Fax number: 012 347 0221 

 E-mail: Thapelo.Mamuno@fsca.co.za 
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TOPIC 2 RIGHTS OF THE FINANCIAL SECTOR CONDUCT AUTHORITY 

 

2.1 Introduction 

The Financial Advisory and Intermediary Services (FAIS) Act and subordinate legislation bestow certain 

rights on the Financial Sector Conduct Authority (FSCA) to protect the interest of clients, the general 

public and maintain a stable financial services sector.  

This topic considers the rights of Financial Sector Conduct Authority (FSCA) regarding the declaring of a 

practice as undesirable, the issuance of directives, and an application for business rescue, liquidation or 
sequestration of a Financial Services Provider (FSP). 

2.2 Rights in terms of consideration of application by the Financial Sector Conduct 
Authority (FSCA) 

Financial Sector Conduct Authority (FSCA) may require an applicant to furnish such additional 

information, or require such information to be verified, as deemed necessary. Financial Sector Conduct 
Authority (FSCA) also may consider any other information regarding the applicant (any source including 

the Ombud) if such information is disclosed to the applicant with a reasonable opportunity to respond.1 

LEARNING OUTCOMES 
After studying the topic, the learner should be able to- 

 Name the grounds on which the Financial Sector Conduct Authority (FSCA) can declare a 
practice as undesirable. 

 Describe the rights of the Financial Sector Conduct Authority (FSCA) if a financial services 
provider (FSP) does not comply with an undesirable practice notice. 

 Understand the process and purpose of directives issued by the Financial Sector Conduct 
Authority (FSCA). 

 Outline the rights of the Financial Sector Conduct Authority (FSCA) in terms of Business rescue 
of a financial services provider (FSP). 

 Outline the stipulations applicable to on-site visits by the Financial Sector Conduct Authority 
(FSCA). 
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Financial Sector Conduct Authority (FSCA) must after consideration grant the application if satisfied that 
an applicant complies with the requirements of the Financial Advisory and Intermediary Services (FAIS) 

Act. Financial Sector Conduct Authority (FSCA) will refuse the application if not satisfied.2 

When an application is granted, Financial Sector Conduct Authority (FSCA) may impose such conditions 

and restrictions on the exercise of the authority granted by the license and to be included in the license, 

as are necessary, having regard to the following: 

 All facts and information available to Financial Sector Conduct Authority (FSCA) pertaining to the 
Financial Services Provider (FSP) (applicant) and any key individual of the Financial Services 
Provider (FSP). 

 The category of financial service which the Financial Services Provider (FSP) could appropriately 
render or wishes to render. 

 The service category in which the Financial Services Provider (FSP) will fall in relation to the fit 
and proper requirements. 

 Any guidelines provided to Financial Sector Conduct Authority (FSCA) by the Advisory Committee 
or the Board.3 

 
 

The conditions and restrictions that Financial Sector Conduct Authority (FSCA) may impose, may include 

the following: 

 That a key individual in respect of the licensee’s business is replaced by a new key individual. 

 Any new key individual is appointed or assumes office. 
  

Any such person as contemplated above must apply and be approved as a key individual in the manner 

prescribed by Financial Sector Conduct Authority (FSCA).4 

2.3 Undesirable practices 

From time to time, Financial Sector Conduct Authority (FSCA) may deem a general practice by Financial 
Services Providers (FSPs) as undesirable should the practice be considered not to be in the best interest 

of clients or the general public. 

The Financial Advisory and Intermediary Services (FAIS) Act makes provisions for the grounds on which 

a practice may be declared undesirable and the recourse Financial Sector Conduct Authority (FSCA) may 
take in the event of non-compliance with the undesirable practice notice. 
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 Grounds on which a practice might be deemed undesirable 

Financial Sector Conduct Authority (FSCA) may, after consultation with the Advisory Committee, by 

notice in the government gazette declare a particular business practice to be undesirable for all or a 
specific category of Financial Services Providers (FSPs).5 Financial Sector Conduct Authority (FSCA) will 

base his decision on the following grounds: 

 The practice has or is likely to (directly or indirectly) have the following consequences: 

 Harming the relations between-  

 Financial Services Providers (FSPs) and Financial Services Providers (FSPs) 

 Financial Services Providers (FSPs) and clients 

 Financial Services Providers (FSPs) and the general public. 

 Unreasonably prejudicing any client. 

 Deceiving any client. 

 Unfairly affecting any client. 
 

 If the practice is allowed to continue, one or more objectives of the Financial Advisory and 
Intermediary Services (FAIS) Act will or is likely to be defeated.6 

 

Financial Sector Conduct Authority (FSCA) may not make such a declaration unless a notice of intention 
to make the declaration has been given by publication in the government gazette. The notice must 

include reasons for the intent as well invite interested persons to make written representations to 

Financial Sector Conduct Authority (FSCA) regarding this matter within 21 days after publication of the 
notice.7 

Financial Services Providers (FSPs) may not on or after the date of the publication of the notice of 
declaration of an undesirable business practice carry on the business practice concerned8. 

 Non-compliance with undesirable practice notice 

A Financial Services Provider (FSP) that does not stop an undesirable practice immediately after issuance 
of such a notice can be held liable for the maximum fine under the Financial Advisory and Intermediary 

Services (FAIS) Act. 

Financial Sector Conduct Authority (FSCA) may also direct a Financial Services Provider (FSP) who does 

not comply with the notice to rectify or reinstate to the satisfaction of Financial Sector Conduct Authority 
(FSCA) any loss or damage which was caused by the carrying on of the business practice concerned.9 The 

Financial Services Provider (FSP) must do so within 60 days after such a direction is issued.10 
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In addition to issue a directive for the undesirable practice to stop and to reinstate any damage or loss 
caused, Financial Sector Conduct Authority (FSCA) can take such a Financial Services Provider (FSP) to 

the enforcement committee. 

Further to this, Financial Sector Conduct Authority (FSCA) can also impose unlimited penalties, 

compensation orders and cost orders as per the Protection of Funds Act. Such orders are enforceable as 

if it was a judgment of the Supreme Court of South Africa. 

2.4 Directives issued by Financial Sector Conduct Authority (FSCA) 

To ensure compliance with the Financial Advisory and Intermediary Services (FAIS) Act, Financial Sector 

Conduct Authority (FSCA) may issue a directive to any person or persons to whom the provisions of the 
Financial Advisory and Intermediary Services (FAIS) Act apply. The directive may apply generally or be 

limited to a person or persons.  

A directive issued takes effect on the date determined by Financial Sector Conduct Authority (FSCA) in 
the directive.  

Should the directive depart from the Promotion of Administrative Justice Act then the directive must 
include a statement to that effect and the reasons for such departure. 

Financial Sector Conduct Authority (FSCA) must, where a directive is issued to ensure the protection of 

the public in general, publish the directive on the official web site and any other media that Financial 
Sector Conduct Authority (FSCA) deems appropriate to ensure that the public may access the directive.11  

2.5 Business rescue 

Business rescue is defined as proceedings to rescue and rehabilitate a financially distressed company. 
The Companies Act introduced business rescue to the South African business landscape. The Financial 

Services Laws General Amendment Act stipulates how business rescue should be applied to Financial 
Services Providers (FSPs).  

 Application for business rescue by Financial Sector Conduct Authority 

Financial Sector Conduct Authority (FSCA) may make an application for business rescue under the 
Companies Act in respect of the affected Financial Services Provider (FSP) if Financial Sector Conduct 

Authority (FSCA) is satisfied that it is in the interest of the clients of the Financial Services Provider (FSP) 
or the financial services industry.12  
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 Application for business rescue by another party 

An application to a Court for an order relating to the business rescue of a Financial Services Provider 

(FSP) made by an affected person other than Financial Sector Conduct Authority (FSCA) must meet the 
following requirements: 

 The application shall not be heard unless copies of the notice of motion and of all accompanying 
affidavits and other documents filed in support of the application are lodged with Financial Sector 
Conduct Authority (FSCA) before the application is set down for hearing. 

 Financial Sector Conduct Authority (FSCA) may, if satisfied that the application is not in the 
interests of the clients of the Financial Services Provider (FSP), join the application as a party and 
file affidavits and other documents in opposition to the application.13 

 As from the date upon which a business rescue practitioner is appointed, the business rescue 
practitioner of the Financial Services Provider (FSP) shall not conduct any new business unless 
the practitioner has been granted permission to do so by the Court.14 

 

The following actions regarding the business rescue process of a Financial Services Provider (FSP) are 

subject to the approval of Financial Sector Conduct Authority (FSCA): 

 The resolution of a Financial Services Provider (FSP) to begin business rescue proceedings. 
 The appointment of a business rescue practitioner. 
 The adoption of a business rescue plan. 
 The exercise of a power by the business rescue practitioner under the Companies Act15. 

 

2.6 Application by Financial Sector Conduct Authority for sequestration or liquidation 
of a Financial Services Provider (FSP) 

Financial Sector Conduct Authority (FSCA) may after an on-site visit and in the interest of the clients of 

the Financial Services Provider (FSP) or the general public apply to the court for the sequestration 
(applies to natural person) or liquidation (applies to juristic persons) of that Financial Services Provider 

(FSP) even if the Financial Services Provider (FSP) is solvent. 

In deciding an application contemplated, the court may consider whether sequestration or liquidation 
of the Financial Services Provider (FSP) is reasonable and necessary to protect the interest of the clients 

of the Financial Services Provider (FSP) and the integrity and stability of the financial sector. 

The court may make an order concerning the way claims may be proved by clients of the Financial 

Services Provider (FSP) and appoint a trustee or liquidator nominated by Financial Sector Conduct 
Authority (FSCA). 16 
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2.7 On-site visits 

Financial Sector Conduct Authority (FSCA) may conduct an on-site visit under the Financial Institutions 
Protection of Funds Act or instruct an inspector to conduct an inspection under the Inspection of 

Financial Institutions Act. 

After an on-site visit or inspection has been carried out, Financial Sector Conduct Authority (FSCA) may 

direct the Financial Services Provider (FSP), representative, compliance officer or person concerned to 

take any steps, or to refrain from performing or continuing to perform any act, to terminate or remedy 
any contravention of or failure to comply with any provision of the Financial Advisory and Intermediary 

Services (FAIS) Act, provided that Financial Sector Conduct Authority (FSCA) may not make an order 
contemplated in section 6D (2) (b) of the Financial Institutions Protection of Funds Act.17 
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TOPIC 3 ENFORCEMENT ACTION 

 

3.1 Introduction 

When a Financial Services Provider (FSP) no longer meet the fit and proper requirements or adhere to 

the Financial Advisory and Intermediary Services (FAIS) Act, Financial Sector Conduct Authority (FSCA) 

will apply enforcement measures. Enforcement measures entails penalties or suspension and 
subsequent withdrawal of Financial Services Provider (FSP) license.  

3.2 Penalty 

The maximum penalty that can be rewarded under the FAIS act is a maximum fine of R10 000 000 or 
imprisonment for a period not exceeding 10 years18, or to both such fine and such imprisonment. 

A penalty will be issued for one or more of the following contraventions: 

 Allowing a person to render financial services without being authorised as a representative. 

 Conducting business with unauthorized Financial Services Providers (FSPs). 

 Not displaying the Financial Services Provider (FSP) license in the correct manner. 

LEARNING OUTCOMES 
After studying the topic, the learner should be able to- 

 Name the maximum penalty that can be awarded as well as the reasons for this type of 
enforcement action to be taken by the Financial Sector Conduct Authority (FSCA). 

 Name the reasons why the license of a financial services provider (FSP) will be suspended by 
the Financial Sector Conduct Authority (FSCA). 

 Describe the suspension process including immediate suspension. 
 Describe the withdrawal process. 
 Outline the administrative penalties that can be used to a financial services provider (FSP) by 

the Financial Sector Conduct Authority (FSCA). 

 Describe the rights of the Financial Sector Conduct Authority (FSCA) in terms of civil remedies. 
 Describe the rights of the Financial Sector Conduct Authority (FSCA) in terms of Voluntary 

sequestration, winding-up and closure of a Financial Services Provider (FSP). 
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 Not withdrawing the authority of a representative or key individual to act on behalf of the 
Financial Services Provider (FSP) if role player is no longer competent to act as representative or 
key individual and to remove name from the applicable register. 

 Not maintaining the fit and proper requirements applicable to members, directors, 
representatives, key individuals and compliance officers. 

 Failure to maintain records in the prescribed manner. 

 Failure to adhere to the provisions relating to the accounting and audit requirements. 

 Failure to submit compliance reports. 

 Failure to stop an undesirable practice immediately. 

 Deliberately making a misleading, false or deceptive statement, or concealing any material fact 
regarding anything relating to the Financial Advisory and Intermediary Services (FAIS) Act. 

 Giving an appointed auditor or compliance officer information, which is false, misleading or 
concealing any material fact in the execution of duties imposed by the Financial Advisory and 
Intermediary Services (FAIS) Act. 

 Pretending to be an appointed or mandated representative of a licensed Financial Services 
Provider (FSP) when providing financial services to clients. 

 

3.3 Suspension of authorisation 

Financial Sector Conduct Authority (FSCA) may at any time suspend or withdraw the Financial Services 

Provider (FSP) license if the Financial Services Provider (FSP)- 

 No longer meet the requirements for the application of authorisation (fit and proper requirement 
for Financial Services Provider (FSP)). 

 Did not make full disclosure to Financial Sector Conduct Authority (FSCA) when applying for the 
license or furnished false or misleading information. 

 Has failed to comply with the provisions of the Financial Advisory and Intermediary Services 
(FAIS) Act. 

 Is liable for a payment of a levy or administrative penalty to Financial Sector Conduct Authority 
(FSCA) or any interest in respect thereof. 

 Does not have an approved key individual.19 

 Has failed to comply with any directive issued under the Financial Advisory and Intermediary 
Services (FAIS) Act. 

 Has failed to comply with any condition or restriction imposed under the Financial Advisory and 
Intermediary Services (FAIS) Act. 
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 Suspension notice 

Before suspending any license, Financial Sector Conduct Authority (FSCA) must inform the Financial 

Services Provider (FSP) (licensee) of the following: 

 The intention to suspend and the grounds therefor. 

 The intended period of suspension. 

 Any terms to be attached to the suspension including the following: 

  A prohibition on concluding any new business by the licensee as from the effective date 
of the suspension and, in relation to unconcluded business, any such measures as 
Financial Sector Conduct Authority (FSCA) may determine to protect the interests of the 
clients of the licensee. 

 Terms designed to facilitate the lifting of the suspension. 
 

Financial Sector Conduct Authority (FSCA) must give the Financial Services Provider (FSP) a reasonable 

opportunity to make a submission in response to the suspension notice.20 Financial Sector Conduct 
Authority (FSCA) must consider any such response and must notify the Financial Services Provider (FSP) 

[licensee] of the decision.21 

Where the license is suspended, Financial Sector Conduct Authority (FSCA) must make known the terms 

of the suspension or subsequent lifting thereof, by notice on the official Financial Sector Conduct 

Authority (FSCA) website and, if necessary, by means of another appropriate public media 
announcement.22 

 Urgent suspension 

Subject to the provisions outlined, Financial Sector Conduct Authority (FSCA) may under urgent 

circumstances (where Financial Sector Conduct Authority (FSCA) is satisfied on reasonable grounds that 
substantial prejudice to clients or the general public may occur) suspend a license without notice.  

 Conditions for reinstatement of a suspended license 

A suspended license could be reinstated by Financial Sector Conduct Authority (FSCA) once all conditions 
attached to the suspension have been fulfilled, these may include the following provisions: 

 All fit and proper requirements must be met. 

 Providing acceptable reasons for non-disclosure of material information when applying for the 
license. 

 All levies and administrative fines paid up to date to Financial Sector Conduct Authority (FSCA). 

 Appointment of an approved key individual. 
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 Compliance with directive issued under the Financial Advisory and Intermediary Services (FAIS) 
Act. 

 Compliance with condition and restriction issued on the license. 
 

Financial Sector Conduct Authority (FSCA) may vary the period of suspension on good cause shown. 

 Withdrawal of authorisation 

Financial Sector Conduct Authority (FSCA) may at any time withdraw any license (including a license 

under provisional or final suspension) if the information given at the time of approval was false or 
misleading or not full disclosure was made. A license may also be withdrawn if the Financial Services 
Provider (FSP) (licensee) has since approval contravened or failed to comply with any provision of the 
Financial Advisory and Intermediary Services (FAIS) Act in a material manner.23 

However, before withdrawing any license, Financial Sector Conduct Authority (FSCA) must inform the 

Financial Services Provider (FSP) of the intention to withdraw and the grounds therefor.24 Financial 
Sector Conduct Authority (FSCA) must give the Financial Services Provider (FSP) a reasonable opportunity 

to make a submission in response to the withdrawal.25 Financial Sector Conduct Authority (FSCA) must 
consider any such response and must notify the Financial Services Provider (FSP) of the decision.26 

Where the license is withdrawn, Financial Sector Conduct Authority (FSCA) must make known the terms 
of the withdrawal, by notice on the official Financial Sector Conduct Authority (FSCA) website and, if 
necessary, by means of another appropriate public media announcement.27 

A new application is required if the license of a Financial Services Provider (FSP) was withdrawn. 

A person whose license has been withdrawn is prohibited for a period specified by Financial Sector 

Conduct Authority (FSCA) from applying for a new license, however, Financial Sector Conduct Authority 
(FSCA) may on good cause vary any such period.28 

3.4 Appeal against decision of decision-maker 

Any person or entity has the right to appeal against any decision of Financial Sector Conduct Authority 

(FSCA) within 30 days of the person becoming aware of the situation. An appeal lodged in terms of this 
section does not suspend any decision of a decision-maker pending the outcome of an appeal, unless 

the Financial Services Tribunal, on application by a party, directs otherwise.29 
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3.5 Prohibition to use a suspended/lapsed/withdrawn license 

During any period of suspension (provisional or final), the Financial Services Provider (FSP) is regarded 
as not authorised to act as a Financial Services Provider (FSP)30 and may not use the license or a copy 

thereof for business purposes.31 

A person may not in any manner make us of lapsed/ withdrawn license or a copy thereof for business 

purposes. 

3.6 Council for Medical Schemes Accreditation 

Financial Services Providers (FSPs) providing financial services in Health Service Benefits must have 
accreditation as brokerage from the Council for Medical Schemes (CMS) under the Medical Schemes Act 

before a financial services license will be approved and must remain authorised to maintain their 
Financial Services Provider (FSP) licensed status in terms of this category. 

A representative of a Financial Services Provider (FSP) providing financial services in Health Service 

Benefits must also be accredited as a broker or apprentice broker (if working under supervision) in terms 
of the Medical Schemes Act. A representative no longer having accreditation in this regard, will not be 

permitted to provide a financial service longer in terms of Health Service Benefits. 

The status of the CMS accreditation will affect the Financial Services Provider (FSP) license in the 

following ways:  

 If broker accreditation is withdrawn the Financial Services Provider (FSP) license will be 
suspended. 

 If CMS accreditation of Financial Services Provider (FSP) is suspended the Financial Services 
Provider (FSP) license will also be suspended and vice versa. 

 If CMS accreditation of Financial Services Provider (FSP) is withdrawn the Financial Services 
Provider (FSP) license will also be withdrawn and vice versa. 

 If CMS accreditation of Financial Services Provider (FSP) is lapsed the Financial Services Provider 
(FSP) license will also be lapsed and vice versa. 
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3.7 Administrative penalties 

 Late submission 

Where a Financial Services Provider (FSP) does not submit a return, information or document to Financial 

Sector Conduct Authority (FSCA) as required by the Financial Advisory and Intermediary Services (FAIS) 
Act, that Financial Services Provider (FSP) is liable, in addition to other legal action instituted by Financial 

Sector Conduct Authority (FSCA), to pay a fine of up to R1 000 per day for every day that the return, 

information or document is late, plus interest. 

 Penalties relating to the FAIS Ombud 

If a person does something in relation to the FAIS Ombud or in relation to an investigation by the Ombud 
that could be regarded as contempt of court by a court, the person is guilty of an offence and liable on 

conviction to a penalty, which could have been imposed by a court. 

A person who anticipates a determination of the Ombud and does something to influence the 
determination or who willfully interrupts any proceedings of the Ombud, is guilty of an offence and liable 

on conviction to a fine or to imprisonment for a period not exceeding one year. 

3.8 Civil remedies 

With effect from 28 February 2014, Financial Sector Conduct Authority (FSCA) can claim in Court for 

damages on behalf of clients of offenders.  

3.9 Voluntary sequestration, winding-up and closure 

A financial services provider or representative may not perform one of the following actions unless copy 
or notice thereof has been lodged with Financial Sector Conduct Authority (FSCA) and FSCA has by notice 

to the Financial Services Provider (FSP) or representative declared that the arrangement satisfactory to 
Financial Sector Conduct Authority (FSCA) have been made to meet al liabilities under transaction 

entered into with clients prior to sequestration, winding-up or closure.  

 Apply for a voluntary surrender of the estate, in terms Insolvency Act. 

 Make a special resolution relating to the winding- up in terms of the Companies Act. 

 Make a written resolution relating to the winding-up, as contemplated in the Close Corporations 
Act.  

 Voluntary close the business. 
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IF the Financial Services Provider (FSP) or representative did not give a notice to Financial Sector Conduct 
Authority (FSCA), such an action will have no legal force. 

 

Financial Sector Conduct Authority (FSCA) can also by notice to the Financial Services Provider (FSP) or 
representative declares that the application, resolution or closures is contrary to the Financial Advisory 

and Intermediary Services (FAIS) Act and then the action will have no legal force.32 
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